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PRELIMINARY STATEMENT 

Reference to the Petitioner will be by the use of its 

formal name or "Petitioner". Reference to the Co-Petitioner, 

American Legion Community Club of Coconut Grove will be by the 

use of the term "Legion". Reference to the Respondent will be by 

the us of its formal name or "Respondent". Reference to the 

record on appeal will be by the use of the term "R". Reference 

to the transcript of the hearing on May 6 ,  1988 will be by the 

use of the term "Tr". 
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0 

0 

0 

0 

0 .  

0 

0 

0 

The s t a t e m e n t  o f  t h e  c a s e  and f a c t s  a s  set  f o r t h  i n  

C o - P e t i t i o n e r  , American Legion  Corrtnlunity C lub  of  Coconut  g r o v e  , 
I n c ' s .  ( h e r e i n a f t e r  " Leg ion" )  i n i t i a l  b r i e f  i s  a c c e p t e d  b y  t h e  

A p p e l l e e ,  Armando E .  L a c a s a ,  P . A .  ( h e r e i n a f t e r  "Lacasa") e x c e p t  

a s  supplemented  h e r e i n .  

1. On A p r i l  2 5 ,  1989 t h e  D i s t r i c t  C o u r t  below f i l e d  i t s  

o p i n i o n  i n  Diamond v.  American Legion  Community C l u b  of  Coconut  

Grove,  I n c .  and Armando E .  L a c a s a ,  P . A . ,  5 4 4  So.2d 239 ( F l a .  3d 

DCA 1 9 8 9 ) .  The c o u r t  was a s k e d  t o  c o n s i d e r  two i s s u e s :  a l i s  

pendens  q u e s t i o n  i n v o l v i n g  t h e  Legion  and a f r a u d u l e n t  conveyance  

q u e s t i o n  i n v o l v i n g  Lacasa .  The D i s t r i c t  c o u r t  r u l e d  on t h e  l i s  

p e n d e n s  i s s u e  a n d  c e r t i f i e d  t h e  l i s  pendens  q u e s t i o n  t o  b e  of 

g r e a t  p u b l i c  impor t ance .  

T h e  d i s t r i c t  c o u r t  b e l o w  t h e n  a v o i d e d  t h e  f r a u d u l e n t  

conveyance  q u e s t i o n  on t h e  ground t h a t  i t s  r e s o l u t i o n  of  t h e  l i s  

p e n d e n s  i s s u e  made i t  u n n e c e s s a r y  t o  r e a c h  t h e  o t h e r  p o i n t s  

r a i s e d  on a p p e a l .  T h e n ,  w i t h o u t  c o n s i d e r i n g  a n y  a s p e c t  o f  

L a c a s a ' s  c a s e ,  t h e  d i s t r i c t  c o u r t  r e v e r s e d  t h e  e n t i r e  d e c i s i o n  

o f  t h e  t r i a l  c o u r t  a n d  i n s t r u c t e d  t h e  t r i a l  j u d g e  t o  a l l o w  

Diamond t o  l e v y  a g a i n s t  L a c a s a ' s  mor tgage .  Rehea r ing  was d e n i e d  

and t h i s  a p p e a l  f o l l o w e d .  

2 .  The f o l l o w i n g  is  a sunmat ion  of  t h e  f a c t s  s u r r o u n d i n g  

t h e  f r a u d u l e n t  conveyance  q u e s t i o n :  

I n  t h e  s e t t l e n e n t  a g r e e m e n t  b e t w e e n  G i o r g i o  D e l  R o s s i  

1 
0 
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( h e r e i n a f t e r  " D e l  R o s s i " )  and t h e  Legion  d a t e d  December 2 1 ,  1987 ,  

t h e  p a r t i e s  a g r e e d  t o  s e t t l e  a l l  p e n d i n g  l i t i g a t i o n  c o n c e r n i n g  

t h e  p r o p e r t y  i n  q u e s t i o n  ( R .  4 9 3- 5 0 9 ) .  D e l  R o s s i  a g r e e d  t o  

convey t h e  p r o p e r t y  back t o  t h e  American Leg ion ,  and t h e  Legion  

a g r e e d  t o  t e r m i n a t e  a l l  l i t i g a t i o n  w i t h  D e l  R o s s i  and t o  pay t o  

Armando E .  L a c a s a ,  P . A .  t h e  sum o f  One Hundred and Twenty F i v e  

Thousand  ($125 ,000 .00)  D o l l a r s  r e p r e s e n t i n g  L a c a s a ' s  l e g a l  f e e s  

( R .  496- 497) .  T h i s  p a y m e n t  t o o k  t h e  f o r m  o f  a m o r t g a g e  a n d  

p r o m i s s o r y  n o t e  because a s  Jim Moore, E s q . ,  t h e  a t t o r n e y  

r e p r e s e n t i n g  t h e  Legion ( h e r e i n a f t e r  "Moore") t e s t i f i e d  a t  t r i a l ,  

t h e  L e g i o n  d i d  n o t  have  t h e  f u n d s  t o  pay L a c a s a ' s  f e e s  a t  t h e  

time ( T r .  4 6 7 ) .  

T h e  a m o u n t  o f  m o r t g a g e  w a s  b a s e d  o n  s e v e r a l  f a c t o r s  

i n c l u d i n g :  a )  L a c a s a ' s  m o r t g a g e  wou ld  be s u b o r d i n a t e  t o  two 

p r i o r  e x i s t i n g  n o r t g a g e s  ( T r .  4 4 5- 4 4 6 ) ;  b )  p a y m e n t s  on t h e  

mor tgage  n o t e  would n o t  commence u n t i l  Diamond began t o  make h i s  

l e a s e  payments  on t h e  s u b j e c t  p r o p e r t y  ( T r .  4 7 0 ) ;  and c )  Lacasa 

had been r e p r e s e n t i n g  D e l  R o s s i  i n  t h e  l i t i g a t i o n  f o r  o v e r  two 

y e a r s  and had advanced a l l  t h e  c o s t s .  ( T r .  445)  

Diamond, who h o l d s  a $1 .5  M i l l i o n  D o l l a r  j u d g m e n t  a g a i n s t  

D e l  R o s s i ,  a r g u e d  t h a t  h e  was e n t i t l e d  t o  l e v y  on t h e  mor tgage  t o  

L a c a s a  on  t h e  g r o u n d  t h a t  t h e  a g r e e m e n t  was a f r a u d  on D e l  

R o s s i ' s  c r e d i t o r s  ( T r .  403- 404) .  A t  t r i a l ,  Moore, Lacasa  and D e l  

R o s s i  t e s t i f i e d  t h a t  no p o r t i o n  o f  t h e  p r o c e e d s  o f  t h e  mor tgage  

and p r o m i s s o r y  n o t e  were e v e r  i n t e n d e d  t o  go o r  would go t o  D e l  

R o s s i  ( T r .  449, 459, 4 6 5 ) .  A l so ,  W. Alan K e l l y ,  t h e  

2 
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Depar tment  Commander s e r v i n g  a s  Chairman of  t h e  r e o r g a n i z a t i o n  of 

American L e g i o n  P o s t  7 0 ,  t e s t i f i e d  t h a t  t h e  O n e  Hundred  a n d  

Twen ty  F i v e  T h o u s a n d  ( $ 1 2 5 , 0 0 0 . 0 0 )  D o l l a r  mor tgage  was t o  h i s  

knowledge l e g a l  f e e s  ( T r .  4 6 1 ) .  

D e l  R o s s i  t e s t i f i e d  t h a t  Lacasa  h a d  a d v i s e d  h im o f  t h e  

merits o f  h i s  c a s e  w i t h  t h e  Legion  and b a s e d  o n  t h a t  a d v i s e ,  h e  

c h o s e  t o  s e t t l e  ( T r .  435, 4 5 8 ) .  D e l  R o s s i  a l s o  t e s t i f i e d  t h a t  h e  

t o l d  Lacasa  t o  " a r r i v e  a t  an ag reemen t  w i t h  t h e  Legion  f o r  your  

( L a c a s a ' s )  a t t o r n e y ' s  f e e s "  ( T r .  4 5 8 ) .  Though D e l  R o s s i  had a 

c o n t i n g e n c y  f e e  a r r a n g e m e n t  w i t h  Arnando E. Lacasa  P.A.  whereby 

L a c a s a  was e n t i t l e d  t o  a f e e  o f  4 0 %  o f  w h a t e v e r  D e l  R o s s i  

r e c o v e r e d  from t h e  l i t i g a t i o n ,  t h i s  ag reemen t  was a b a n d o n e d  by 

t h e  p a r t i e s  b e c a u s e  D e l  R o s s i  c h o s e  t o  s e t t l e  t h e  case as  h e  

d i d .  

F i n a l l y ,  D e l  R o s s i  i n d i c a t e d  a t  t r i a l  t h a t  h e  was g r a t e f u l  

t o  Lacasa  f o r  t h e  manner i n  which Lacasa  r e p r e s e n t e d  h i n  d u r i n g  

t h e  l i t i g a t i o n .  D e l  R o s s i  s a i d :  

" I t  was n o t . . . i n  h i s  (Lacasa ' s )  b e n e f i t  t o  
se t t l e . .  . b e c a u s e  he  would g e t  more money i f  
h e  w i n s .  I t  was t o  my ( D e l  R o s s i ' s )  b e n e f i t  
a n d  I a p p r e c i a t e  w h a t  L a c a s a  d i d  f o r  me i n  t h a t  
rrtoment" ( T r .  437) . 

D e l  R o s s i  a l s o  t e s t i f i e d  t h a t  h e  d i d  n o t  have  a f u l l  conmiand of  

t h e  E n g l i s h  l a n g u a g e  and t h a t  i t  w a s  d i f f i c u l t  f o r  hint t o  e x p r e s s  

h i m s e l f  a c c u r a t e l y .  ( T r .  4 3 3 ) .  

The t r i a l  c o u r t  found no e v i d e n c e  t o  i n d i c a t e  t h a t  D e l  R o s s i  

would b e n e f i t  f rom any  of  t h e  f u n d s  of t h e  mor tgage  t o  Lacasa  o r  

t h a t  L a c a s a  wou ld  p a y  t o  D e l  R o s s i  any s u c h  f u n d s  ( T r .  4 7 3 ) .  

3 



F u r t h e r ,  t h e  C o u r t  d e n i e d  Diamond's  motion t o  e x e c u t e  o n  t h e  

mor tgage  a f t e r  f i n d i n g  no c o n n e c t i o n  w i t h  t h e  l a w s u i t  b e t w e e n  

Diamond, t h e  Leg ion ,  and D e l  R o s s i  ( T r .  4 7 4 ) .  

ISSUES ON APPEAL 
a 

A.  WHETHER THE D I S T R I C T  COURT OF APPEAL 
ERRED WHEN I T  REVERSED THE T R I A L  COURT 
ON THE ISSUE OF FRAUDULENT CONVEYANCE 
W I T H O U T  FIRST R E V I E W I N G  THE RECORD OR 
MERITS OF THE CASE. 

0 .  

B. WHETHER THE T R I A L  COURT WAS CORRECT 
I N  D E N Y I N G  THE MOTION TO EXECUTE THE 
MORTGAGE FROM THE AMERICAN L E G I O N  TO 
LACASA AFTER FINDING THAT THERE WAS NO 
EVIDENCE TO SUPPORT THE ALLEGATION O F  
FRAUD ON C R E D I T O R S .  

SUMMARY OF THE ARGUMENT 

1. On a p p e a l  t h e  f i n d i n g s  of  f a c t  of t h e  t r i a l  j u d g e  a r e  

presumed correct  and a n  a p p e l l a t e  c o u r t  may n o t  r e t r y  and r ewe igh  

t h e  e v i d e n c e  and w i t n e s s  t e s t i m o n y  g i v e n  b e f o r e  t h e  t r i a l  c o u r t  

u n l e s s  t h e  lower c o u r t ' s  f i n d i n g  is  c l e a r l y  a g a i n s t  t h e  w e i g h t  of  

t h e  e v i d e n c e  o r  a n  e r r o n e o u s  a p p l i c a t i o n  of  t h e  l a w .  B u t  even  

b e f o r e  t h i s  p r e s u m p t i o n  o f  co r rec tness  o f  t h e  t r i a l  c o u r t ' s  

f i n d i n g  a t t a c h e s  t h e r e  h a s  t o  b e  a h e a r i n g .  The c o n s t i t u t i o n a l  

r i g h t  t o  d u e  process r e q u i r e s  t h a t  e v e r y  o n e  h a v e  h i s  d a y  i n  

c o u r t .  

Here, t h e  d i s t r i c t  c o u r t  below r e v e r s e d  t h e  d e c i s i o n  of t h e  

t r i a l  c o u r t  r e g a r d i n g  t h e  f r a u d u l e n t  c o n v e y a n c e  i s s u e  w i t h o u t  

r e v i e w i n g  t h e  merits o f  t h e  case. The c o u r t  i n s t r u c t e d  t h e  t r i a l  

e 
j u d g e  t o  a l l o w  t h e  Respondent  t o  l e v y  a g a i n s t  t h e  P e t i t i o n e r ' s  

4 
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m o r t g a g e .  The  d i s t r i c t  c o u r t ' s  d i s p o s i t i o n  o f  t h e  f r a u d u l e n t  

conveyance  q u e s t i o n  i g n o r e d  t h e  P e t i t i o n e r ,  Armando E .  L a c a s a ,  

P . A . ' s  c o n s t i t u t i o n a l  r i g h t  t o  due  p r o c e s s  by d e p r i v i n g  him of  

h i s  n o r t g a g e  w i t h o u t  a f a i r  h e a r i n g .  A l s o ,  t h e  d i s t r i c t  c o u r t  

r e v e r s e d  t h e  t r i a l  c o u r t  d e c i s i o n  i g n o r i n g  t h e  p re sumpt ion  of  

c o r r e c t n e s s  t h a t  i t  carr ies .  

2 .  A t  t r i a l ,  Diamond n e v e r  p r e s e n t e d  e v i d e n c e  t o  s u p p o r t  

h i s  a l l e g a t i o n  t h a t  D e l  R o s s i  f r a u d u l e n t l y  t r a n s f e r r e d  t h e  

m o r t g a g e  t o  Lacasa .  The  m o r t g a g e  was  c o n v e y e d  b y  t h e  Leg ion  

d i r e c t l y  t o  Lacasa  a s  p a y n e n t  f o r  h i s  l e g a l  f e e s  p u r s u a n t  t o  t h e  

s e t t l e n l e n t  ag reemen t  between t h e  p a r t i e s .  Lacasa  proved  t h a t  t h e  

mor tgage  w a s  n e v e r  t h e  p r o p e r t y  o f  D e l  R o s s i  n o r  was i t  e v e r  

i n t e n d e d  t o  b e  f o r  t h e  b e n e f i t  o f  D e l  R o s s i .  T h e r e f o r e  no  

t r a n s f e r  f rom D e l  R o s s i  t o  Lacasa  e v e r  t ook  p l a c e ,  f r a u d u l e n t  o r  

o t h e r w i s e .  

I f  t h e  Legion  mor tgage  t o  Lacasa is c o n s t r u e d  a s  a t r a n s f e r  

b y  t h i s  c o u r t  t h e n  D i a m o n d  m u s t  b e  h e l d  t o  p r o v e  i t  w a s  

f r a u d u l e n t .  Under  F l o r i d a  l a w ,  f r a u d  m u s t  be e s t a b l i s h e d  by 

p roo f  o f  e i t h e r :  ( a )  a n  i n t e n t  t o  d e f r a u d ,  o r  ( b )  t h a t  i n a d e q u a t e  

c o n s i d e r a t i o n  w a s  g i v e n  i n  e x c h a n g e  f o r  a t r a n s f e r  of  assets 

t h e r e b y  c r e a t i n g  t h e  p re sumpt ion  of  f r a u d .  

A f t e r  c o n s i d e r i n g  a l l  t h e  e v i d e n c e  b e f o r e  him, t h e  t r i a l  

j u d g e  i n  t h i s  case c o n c l u d e d  t h a t  t h e r e  was n o t h i n g  t o  s u p p o r t  

Diamond's  a l l e g a t i o n  t h a t  t h e  mor tgage  from t h e  American Legion  

t o  Lacasa  was an a t t e m p t  t o  d e f r a u d  t h e  c r e d i t o r s  of  D e l  R o s s i .  

5 
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As the trial court concluded, Diamond's allegation of fraud 

regarding the American Legion mortgage was founded entirely upon 

speculation and innuendo. 

Given the judge's superior vantage point in hearing the 

evidence presented at trial, it cannot be said that his ruling 

was an erroneous application of the law. The decision of the 

trial court should be affirmed. 

ARGUMENT 

e .  

a 

A. THE DISTRICT COURT OF APPEAL ERRED AS A 
MATTER OF LAW WHEN IT REVERSED THE TRIAL 
COURT'S DECISION REGARDING THE FRAUDULENT 
CONVEYANCE QUESTION WITHOUT FIRST REVIEWING 
THE CASE. 

In its opinion the district court reversed the decision of 

of the trial court on the question of fraudulent conveyance and 

instructed the trial judge to grant the Respondent's motion for a 

writ of execution against the Petitioner's mortgage. This action 

was taken by the district court without a full review of the 

merits of the case o r  of the records of the proceedings below. 

Such an arbitrary and sunnary disposition by the district court 

constitutes a denial of the Petitioner's right to due process of 

law under the Fifth and Fourteenth Amendments of the United 

States Constitution, and under the Article 1 Section 9 provision 

of the Florida Constitution. 

Further, it is axiorrtatic the trial court's findings of fact 

and legal determinations are clothed with a presumption of 

correctness, and it is not the prerogative of the appellate court 
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t o  s u b s t i t u t e  i ts  judgment  f o r  t h a t  o f  t h e  t r i a l  c o u r t .  Marsh v.  

M a r s h ,  419 So.2d 629 ( F l a .  1 9 8 2 ) ,  Johnson  v.  R o b e r t s ,  79 So.2d 

225 ( F l a .  1 9 5 5 ) ,  Brandenburg  I n v e s t m e n t  Corp.  v .  F a r r e l l  R e a l t y ,  

463 So.2d 558 ( F l a .  2d DCA 1 9 8 5 ) .  

B. THE T R I A L  COURT WAS CORRECT I N  D E N Y I N G  
D I A M O N D ' S  M O T I O N  TO EXECUTE THE MORTGAGE FROM 
THE L E G I O N  TO LACASA SINCE DIAMOND FAILED TO 
PROVE THAT THE MORTGAGE WAS A N  ATTEMPT TO 
DEFRAUD CREDITORS. 

1. A t  t r i a l  i t  was p roven  t h a t  D e l  R o s s i  d i d  n o t  t r a n s f e r  
a n y t h i n g  of  v a l u e  t o  Lacasa .  

Diamond's a rgument  on a p p e a l  r e g a r d i n g  t h e  mor tgage  t o  

Lacasa  is b a s e d  on t h e  a l l e g a t i o n  t h a t  D e l  R o s s i  p e r p e t r a t e d  a 

f r a u d u l e n t  conveyance  t o  Lacasa t o  a v o i d  h i s  c r e d i t o r s .  A r e v i e w  

o f  t h e  p e r t i n e n t  t r i a l  tes t i r r tony c l e a r l y  and c o n c l u s i v e l y  shows 

t h a t  D e l  R o s s i  i n s t r u c t e d  Lacasa  t o  s e t t l e  w i t h  t h e  Legion  f o r  an 

end  t o  t h e  l i t i g a t i o n  s o  t h a t  h e  c o u l d  a v o i d  any f u t u r e  l a w s u i t s  

a g a i n s t  him r e g a r d i n g  t h e  p r o p e r t y .  D e l  R o s s i  t o l d  Lacasa  t o  s e e k  

h i s  l e g a l  f e e s  a s  p a r t  o f  any  settlement w i t h  t h e  Legion  and D e l  

R o s s i  s o u g h t  no money award f rom t h a t  s e t t l e m e n t .  A l s o ,  s i n c e  t h e  

mor tgage  was conveyed t o  L a c a s a ,  n o t  t o  D e l  R o s s i ,  D e l  R o s s i  

neve r  had c o n t r o l  of t h e  mor tgage  and c o u l d  n o t  t r a n s f e r ,  convey 

o r  a s s i g n  i t  i n  any way. 

I t  was proven  a t  t r i a l  t h a t  D e l  R o s s i  had no involvenlent  i n  * 
t h e  n e g o t i a t i o n s  b e t w e e n  t h e  L e g i o n  a n d  L a c a s a ,  a n d  t h a t  D e l  

R o s s i  t ook  no p a r t  i n  d e t e r m i n i n g  t h e  amount o r  manner  of payment 

o f  L a c a s a ' s  l e g a l  f e e s .  F i n a l l y ,  t h e  t e s t i m o n y  o f  Moore ,  K e l l y  
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and Lacasa  c l e a r l y  i n d i c a t e d  t h a t  D e l  R o s s i  w a s  n e v e r  i n t e n d e d  t o  

0 

0 .  

a 

e 

0 

0 

b e n e f i t ,  n o r  would e v e r  b e n e f i t  f rom t h e  m o r t g a g e  c o n v e y e d  t o  

Lacasa  ( T r .  449, 459, 4 6 5 ) .  

A t  t r i a l ,  t h e  c o u r t  h e l d  t h a t  Diamond p r e s e n t e d  no e v i d e n c e  

t o  s u p p o r t  t h e  a l l e g a t i o n  t h a t  D e l  R o s s i  f r a u d u l e n t l y  c o n v e y e d  

t h e  mor tgage  t o  Lacasa .  A s  t h e  t r i a l  c o u r t  n o t e d ,  Diamond's  c a s e  

was n o t h i n g  more t h a n  " innuendo" .  F u r t h e r ,  a f t e r  t h e  c o u r t  h e a r d  

a l l  t h e  e v i d e n c e  i t  conc luded  w i t h o u t  h e s i t a t i o n  t h a t  D e l  R o s s i ,  

t h e  Legion  and Lacasa  had a r i g h t  t o  s e t t l e  a s  t h e y  d i d .  The  

t r i a l  j u d g e  s t a t e d ,  "There  w a s n ' t  any e v i d e n c e  t o  i n d i c a t e  t h a t  

t h i s  l a w y e r  ( L a c a s a )  i s  g o i n g  t o  p a y  a n y  n o n e y  o v e r  t o  D e l  

Ross i . . . " .  ( T r .  473)  

2.  S i n c e  Lacasa  p roved  a t  t r i a l  t h a t  he  gave  a d e q u a t e  
c o n s i d e r a t i o n  f o r  t h e  mor tgage  by r e p r e s e n t i n g  D e l  R o s s i  
i n  t h i s  c a s e  f o r  o v e r  two y e a r s ,  Diamond f a i l e d  t o  
e s t a b l i s h  t h a t  t h e  conveyance  w a s  f r a u d u l e n t .  

N o t w i t h s t a n d i n g  t h e  f a c t  t h a t  D e l  R o s s i  t o o k  no p a r t  i n  t h e  

c o n v e y a n c e  o f  t h e  L e g i o n  m o r t g a g e  t o  L a c a s a  o r  t h a t  h e  

t r a n s f e r r e d  n o t h i n g  t o  L a c a s a ,  t h e  c o u r t  below found t h a t  t h e  

e v i d e n c e  p r e s e n t e d  i n  t h i s  c a s e  p r o v e d  t h a t  L a c a s a  g a v e  

c o n s i d e r a t i o n  i n  exchange  f o r  h i s  l e g a l  f e e s .  Diamond b a s e s  h i s  

a p p e a l  on F l o r i d a ' s  f r a u d u l e n t  conveyances  s t a t u t e ,  & 726.105 (1) 

( a ) ,  F l a .  S t a t .  ( 1 9 8 7 ) ,  which deems a t r a n s f e r  made by a d e b t o r  

f r a u d u l e n t  a g a i n s t  c r e d i t o r s  i f  t h e  d e b t o r  t r a n s f e r r e d  t h e  

p r o p e r t y  w i t h  t h e  i n t e n t  t o  h i n d e r ,  d e l a y  o r  d e f r a u d  h i s  

c r e d i t o r s .  The  s t a t u t e  p r o v i d e s  t h a t  i n t e n t  may b e  shown by 

i d e n t i f y i n g  c e r t a i n  badges  of  f r a u d  p r e s e n t  i n  t h e  t r a n s a c t i o n .  

726.105 ( 2 )  ( h ) ,  F l a .  S t a t .  ( 1 9 8 7 ) .  
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Badges or indicia of fraud are the tools a court uses to 

determine whether a transfer constitutes a fraudulent conveyance. 

Banner Construction Corporation v. A.F. Arnold, 128 So.2d 893 

(Fla. 1st DCA 1961), United States v. Fernon, 640 F.2d 609 (5th 

Cir. 1961). Badges of fraud include the insolvency of the 

transferee: lack of consideration for the conveyance: retention 

by the debtor possession of the property: the relationship 

e .  

0 

between the transferee and the transferror: and the pendency of 

litigation. Wieczoreck v. H & H Builders, Inc.,-450 So.2d 867 

(Fla. 5th DCA 1984). And while several badges of fraud when 

considered together afford a basis for setting aside a conveyance 

as fraudulent, one badge of fraud standing alone may be 

insufficient in itself to constitute the requisite fraud to set 

aside the conveyance. - Id. at 874, citing Banner, 128 So.2d at 

896. 

As his only proof of intent regarding the Legion mortgage, 

Diamond argued that Lacasa gave no  consideration in exchange for 

the Legion mortgage paying his legal fees. To support his 

argunent Diamond cited numerous cases involving fraudulent 

conveyances. In Gyorok v. Davis, 103 So.2d 701 (Fla. 3d DCA 

1966), the debtor conveyed his interest in real property to his 

sister and received no money in exchange. In Gyorok, the debtor 

had a judgment against him for child support arrearages. The 

defendant in Money v. Powell, 139 So.2d 702 (Fla. 2d DCA 1962), 

conveyed his undivided one half share in real property to his 

wife four days after injuring the plaintiff in an auto accident. 

9 
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The wife gave no consideration for the transfer and the defendant 

continued to exercise dominion over the property. The debtor in 

Stephens v. Kies Oil Co., 386 So.2d 1289 (Fla. 3d DCA 1980), 

transferred his gas station to his nephew for no consideration 

after becoming indebted to the plaintiff in that case. 

Finally, in Matter of Kasuba, 10 B.R. 390 (Bkrtcy. Fla. 

1981), and in Matter of Flanzbaum, 10 B.R. 420 (Bkrtcy. Fla. 

1981) , the debtors in these cases fraudulently transferred their 
property to corporations which they controlled and which were 

owned either by the debtor or his relatives. And in In Re Harry 

Kaiser Associates, Inc., 14 B.R. 107 (Bkrtcy. Fla. 1981), the 

debtor, a corporation, transferred certain assets to one of its 

shareholders. 

The cases relied on by Diamond all share a common nexus; 

each had a full complement of badges of fraud (inter-family 

transfers, no consideration, retention of control, pending 

litigation) and that is what distinguishes them from the case at 

bar. 

Again, a review of the trial testimony will show that Lacasa 

represented Del Rossi in the litigation with the Legion for more 

than two years and advanced all of the costs involved. At trial, 

Moore the attorney for the Legion, acknowledged that the Legion's 

case had certain shortcomings and that the legion "might not 

retrieve title t o  the property" (Tr. 466). So when Del Rossi 

chose to settle the case by returning title of the property to 

the legion in exchange for a cessation of all legal action by the 
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L e g i o n ,  a n d  f o r  t h e  payment  of  h i s  l e g a l  f e e s ,  h e  e s s e n t i a l l y  

p r e v e n t e d  Lacasa from l i t i g a t i n g ,  p o s s i b l y  w inn ing ,  t h e  case. 

I f  t h e  case had n o t  been  s e t t l e d  o u t  of  c o u r t ,  and i f  D e l  

R o s s i  would have  p r e v a i l e d  a g a i n s t  t h e  Leg ion ,  t h e n  Lacasa  would 

have  been e n t i t l e d  t o  a f e e  i n  excess o f  one  m i l l i o n  ($1,000,000) 

D o l l a r s  b a s e d  on t h e  c o n t i n g e n c y  f e e  a r r a n g e m e n t  w i t h  D e l  R o s s i  

( T r .  4 3 6 ) .  However ,  s i n c e  D e l  R o s s i  c h o s e  t o  s e t t l e  t h e  c a s e  

w i t h o u t  a p e c u n i a r y  award f o r  h i m s e l f ,  i t  became n e c e s s a r y  t o  

abandon t h e  c o n t i n g e n c y  f e e  ag reemen t  h e  had w i t h  h i s  a t t o r n e y ,  

s o  t h a t  Lacasa  c o u l d  c a l c u l a t e  h i s  f e e  on a d i f f e r e n t  bas i s .  

L a c a s a  t e s t i f i e d  a t  t r i a l  t h a t  when h e  a n d  t h e  L e g i o n  

a r r i v e d  a t  t h e  One  Hundred Twenty F i v e  Thousand ( $125 ,000 )  D o l l a r  

f i g u r e  r e p r e s e n t i n g  l e g a l  f e e s ,  i t  took  i n t o  c o n s i d e r a t i o n  (1) 

t h e  time s p e n t  and c o s t s  advanced  by  Lacasa  i n  t h e  c a s e ;  ( 2 )  t h e  

f a c t  t h a t  t h e  Legion  c o u l d  n o t  pay Lacasa a lump sum amount due  

t o  i t s  l a c k  o f  f u n d s ;  ( 3 )  t h e  f a c t  t h a t  L a c a s a ' s  mor tgage  would 

be  s u b o r d i n a t e  t o  t h e  T a y l o r  m o r t g a g e  ( R .  4 7 3 - 4 7 4 )  a n d  t o  

Diamond's l e a s e h o l d  p o s i t i o n  ( T r .  4 4 5 ) ;  a n d  ( 4 )  t h e  f a c t  t h a t  

p a y m e n t ' s  on t h e  mor tgage  n o t e  t o  Lacasa  were d e p e n d e n t  on t h e  

r e v e n u e  b r o u g h t  i n  f rom Diamond's  pe r fo rmance  of  h i s  l e a s e  ( T r .  

4 4 5 ) .  

N e x t ,  Diamond makes a n  i s s u e  o u t  of  t h e  f a c t  t h a t  a t  t r i a l  

D e l  R o s s i  s a i d  t h a t  h e  was  g r a t e f u l  f o r  t h e  way L a c a s a  

r e p r e s e n t e d  bin. ( T r .  4 3 7 )  Diamond a r g u e s  t h a t  g r a t u i t y  is  n o t  

c o n s i d e r a t i o n  f o r  a conveyance .  The P e t i t i o n e r  d o e s  n o t  d i s p u t e  

t h i s  p o i n t .  However, a r e v i e w  of  t h e  t r a n s c r i p t  w i l l  show t h a t  

11 
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D e l  R o s s i  was m e r e l y  e x p r e s s i n g  s a t i s f a c t i o n  w i t h  h i s  a t t o r n e y ' s  

l o y a l t y  and candor  when Lacasa  a d v i s e d  him t o  s e t t l e  w i t h  t h e  

American Leg ion .  D e l  R o s s i  s corrtment r e a d s :  

" I t  was maybe n o t  i n  h i s  ( L a c a s a ' s )  b e n e f i t  
t o  s e t t l e  b e c a u s e  h e  would g e t  more money i f  
he  w i n s .  I t  w a s  f o r  my b e n e f i t  and I a p p r e c i a t e  
what Mr. Lacasa  d i d  f o r  me i n  t h a t  moment." 

D e l  R o s s i  conceded  t h a t  h e  had a l i m i t e d  g r a s p  of  t h e  E n g l i s h  

l a n g u a g e  and i f  h i s  a n s w e r s  were u n c l e a r  h e  a p o l o g i z e d .  ( T r .  4 3 3 )  

The P e t i t i o n e r  s u b m i t s  t h a t  i t  is  n o t  u n u s u a l  f o r  someone t o  

thank  a n o t h e r  f o r  r e n d e r i n g  a s e r v i c e  t h a t  is p a i d  f o r .  When one 

g o e s  t o  a r e s t a u r a n t  d o e s  one n o t  t hank  t h e  a m i c a b l e  wa i t e r  a f t e r  

p a y i n g  t h e  check?  O r  t h e  t a l e n t e d  d o c t o r  who c u r e d  t h a t  a c h i n g  

back?  O r  t h e  d i l i g e n t  a c c o u n t a n t  who saved  you a b u n d l e  on your  

t a x e s ?  

Lacasa  t e s t i f i e d  t h a t  h e  would have  t a k e n  a lower  amount i n  

l e g a l  f e e s  i f  h e  c o u l d  have  been  p a i d  up f r o n t .  ( T r .  4 4 5 )  B u t  t h e  

c i r c u m s t a n c e s  d i c t a t e d  t h a t  t h e  n o r t g a g e  w a s  t h e  o n l y  way Lacasa  

c o u l d  be compensated f o r  h i s  s e r v i c e s .  Lacasa e a r n e d  h i s  f e e  by 

v i r t u e  of h i s  work and e x p e n s e s  i n  t h i s  case. H e  i s  e n t i t l e d  t o  

t h e  mor tgage  front t h e  Legion  b e c a u s e  t h a t  is t h e  o n l y  way h e  can  

c o l l e c t  them. 
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CONCLUSION 

The district court erred in refusing to consider the merits 

of the fraudulent conveyance question and then reversing the 

trial court on the same question. This constitutes a denial of 

the Petitioner's constitutional right to a fair hearing. Also, 

this action ignores the long-standing principle that a trial 

e .  

0 

court's findings of fact are presumed correct and should not be 

disturbed on review unless manifestly against the weight of the 

evidence. 

This court may remand the Petitioner's case to the district 

court with an instruction to review the merits. However, the 

Petitioner respectfully submits that it is appropriate for this 

court to hear the case on the merits, arrive at a decision, and 

terminate the litigation here. This would be consistent with the 

policy enunciated by the court in Zirin v. Charles Pfizer & Co., 

Inc., 128 So.2d 594  (Fla. 1961) which stated: 

"Needless steps in litigation should 
be avoided wherever possible and 
courts should always bear in mind 
the almost universal command of 
constitutions that justice should be 
administered without 'sale, denial, 
or delay.' Piecemeal determination 
by our appellate court should be avoided 
and when a case is properly lodged here 
[ it should terminate here]. " 

If s o ,  this court should consider that from his direct and 

superior vantage point, the trial judge was able to weigh the 

facts and evidence presented at trial. The judge found no 

evidence to indicate that Del Rossi, Lacasa and the American 
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Legion were scheming t o  d e f r a u d  Murray Diamond. F u r t h e r ,  Lacasa  

proved  t h a t  h e  gave  s u f f i c i e n t  c o n s i d e r a t i o n  i n  exchange  f o r  t h e  

m o r t g a g e  f r o m  t h e  L e g i o n  a s  payment of  h i s  l e g a l  f e e s  t h e r e b y  

r e b u t t i n g  t h e  p r e s u m p t i o n  o f  f r a u d  a s c r i b e d  h e r e i n  b y  t h e  

R e s p o n d e n t .  F o r  t h e s e  r e a s o n s  t h e  r u l i n g  o f  t h e  t r i a l  j u d g e  

s h o u l d  be  a f f i r m e d .  

i 
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