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INTRODUCTION 

* 

0 

T h i s  is  t h e  Rep ly  B r i e f  o f  P e t i t i o n e r ,  Sarah P h e l p s ,  a s  

Chairwoman of t h e  Recall  C o m m i t t e e ,  t h e  Town o f  Pembroke P a r k ,  who 

w a s  P e t i t i o n e r  i n  t h e  C i r c u i t  C o u r t  a n d  A p p e l l e e  i n  t h e  D i s t r i c t  

C o u r t .  She  w i l l  b e  r e f e r r e d  t o  t h r o u g h o u t  t h i s  b r i e f  as  

" P e t i t i o n e r . "  Barney  K o r e t s k y  w a s  Responden t  i n  t h e  C i r c u i t  C o u r t  

and  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t .  H e  w i l l  b e  r e f e r r e d  t o  

t h r o u g h o u t  t h i s  b r i e f  a s  "Respondent ."  

R e f e r e n c e s  a re  made h e r e i n  t o  t h e  Appendix  t o  R e s p o n d e n t ' s  

Answer B r i e f  by t h e  l e t t e r s  "RA" a n d  t h e  p a g e  number. 

a 
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Though Responden t  a r g u e s  t h a t  t h e  " p l a i n  meaning"  of t h e  

e 

e 

s t a t u t e  is  t h a t  t h e  s t a t u t e  d o e s  n o t  a p p l y  t o  c i t i e s  which  do n o t  

h a v e  r e c a l l  p r o v i s i o n s ,  t h e  f a c t  is t h a t  t h e  s t a t u t e  h a s  no s u c h  

" p l a i n  meaning."  § 1 0 0 . 3 6 1 ( 9 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) ,  is ambiguous and  

i t  is t h e  r e s o l u t i o n  of t h a t  a m b i g u i t y  which  has been  c e r t i f i e d  t o  

t h i s  C o u r t  by t h e  D i s t r i c t  C o u r t  o f  Appeal a s  a q u e s t i o n  of g r e a t  

p u b l i c  i m p o r t a n c e .  

B. - 
Responden t  a r g u e s  t h a t  t h e  r u l e  on d e f e r e n c e  t o  admi- 

n i s t r a t i v e  o p i n i o n s  a p p l i e s  o n l y  i f  t h e  a d m i n i s t r a t i v e  i n t e r p r e t a -  

t i o n  conforms  w i t h  l e g i s l a t i v e  i n t e n t  and  t h a t  t h e  a d m i n i s t r a t i v e  

i n t e r p r e t a t i o n s  c i t e d  by P e t i t i o n e r  c a n n o t  s e r v e  a s  a g u i d e  t o  t h e  

i n t e n t  of t h e  L e g i s l a t u r e  i n  t h e  i n s t a n t  case b e c a u s e  t h e  admi-  

n i s t r a t i v e  i n t e r p r e t a t i o n s  do n o t  conform t o  t h e  i n t e n t  of t h e  

L e g i s l a t u r e .  C l e a r l y ,  Respondent  is a d v a n c i n g  a c i r c u l a r  a rgument  

which  w i l l  n o t  b e  of a s s i s t a n c e  i n  r e s o l v i n g  t h e  a m b i g u i t y  i n h e r e n t  

i n  t h e  word ing  of s u b s e c t i o n  ( 9 )  inasmuch  as R e s p o n d e n t ' s  a rgument  

i s  p r e d i c a t e d  on  t h e  a s s u m p t i o n  t h a t  there is no  a m b i g u i t y .  As 

n o t e d  above ,  i f  s u b s e c t i o n  ( 9 )  were n o t  ambiguous ,  t h i s  case would 

n o t  b e  b e f o r e  t h i s  C o u r t .  

Responden t  a r g u e s  t h a t  s u b s e c t i o n  ( 8 )  p r o v i d e s  f o r  u n i f o r m  

r e c a l l  p r o c e d u r e s  w i t h o u t  t h e  n e c e s s i t y  f o r  t h e  l a n g u a g e  i n  s u b s e c-  

t i o n  ( 9 )  and  t h a t  s u b s e c t i o n  ( 9 )  is  a " r e s t a t e m e n t "  of s u b s e c t i o n  

( 8 ) .  Respondent  is wrong. S u b s e c t i o n  ( 8 )  s t a t e s  t h a t  i t  is t h e  

i n t e n t  of t h e  L e g i s l a t u r e  t h a t  t h e  r e c a l l  p r o c e d u r e s  be u n i f o r m  
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s ta tewide  and  t h a t  t h e  r e c a l l  a c t  w i l l  o v e r r u l e  a n y  c o n t r a r y  muni- 

0 

a 

c i p a l  char te r  and  spec ia l  - l a w  p r o v i s i o n s .  I f  t h e  s t a t u t e  s t o p p e d  

t h e r e ,  i t  would be  e n t i r e l y  u n c l e a r  a s  t o  w h a t  e f f e c t ,  i f  any ,  is 

t o  be g i v e n  t o  c o n t r a r y  m u n i c i p a l  and  c o u n t y  r e c a l l  o r d i n a n c e s .  

F o r  m u n i c i p a l  and  c o u n t y  r e c a l l  o r d i n a n c e s  are n o t  i n c l u d e d  w i t h i n  

t h e  c a t e g o r y  o f  m u n i c i p a l  char te r  and  s p e c i a l  l a w  p r o v i s i o n s  which  

is a d d r e s s e d  by s u b s e c t i o n  ( 8 ) .  Thus ,  s u b s e c t i o n  ( 9 )  mus t  be  s e e n  

a s  e x p a n d i n g  t h e  s c o p e  o f  s u b s e c t i o n  ( 8 )  by p r o v i d i n g  t h a t  5100.361 

w i l l  a l s o  p r e v a i l  o v e r  a n y  c o n f l i c t i n g  m u n i c i p a l  and  c o u n t y  o rd i-  

n a n c e s .  

Respondent  a r g u e s  t h a t  " no  s p e c i f i c  s t a t e m e n t  is made a s  

t o  t h e  a v a i l a b i l i t y  o f  t h e  [ r e c a l l ]  remedy i t s e l f "  i n  t h e  s t a t u t e .  

Responden t  is  wrong. S 1 0 0 . 3 6 1 ( 1 ) ,  F l a .  S t a t . ( 1 9 8 7 ) ,  s t a t e s  t h a t :  

Any member o f  t h e  g o v e r n i n g  body of a muni- 
c i p a l i t y . . . m a y  be  removed f rom o f f i c e  by 
t h e  e lec tors  o f  t h e  m u n i c i p a l i t y . .  .Members 
may be  removed f rom o f f i c e  by t h e  f o l l o w i n g  
p r o c e d u r e . .  . 

0 
The v e r y  f i r s t  s e n t e n c e  of t h e  f i r s t  p a r a g r a p h  of t h e  s t a t u t e  pro- 

v i d e s  t h a t  any  member of t h e  g o v e r n i n g  body of a c i t y  or  c o u n t y  is 

a 

s u b j e c t  t o  r eca l l ,  and  t h e  s t a t u t e  t h e n  p r o c e e d s  t o  d e s c r i b e  w i t h  

g r e a t  p a r t i c u l a r i t y  t h e  p r o c e d u r e  by which t h e  r e c a l l  is t o  be  

implemented .  Whi le  s u b s e c t i o n  ( 9 )  i s  ambiguous ,  s u b s e c t i o n  (1) is  

n o t  ambiguous.  S u b s e c t i o n  (1) c l e a r l y  and e x p l i c i t l y  p r o v i d e s  t h a t  

" any  member of t h e  g o v e r n i n g  body of a m u n i c i p a l i t y  ... may be 

removed f r o m  off  ice. . .I' Thus ,  s u b s e c t i o n  (1) c l e a r l y  s t a t e s  t h a t  

a 

t h e  r e c a l l  remedy is a v a i l a b l e  s t a t e w i d e .  
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a 

Responden t  a r g u e s  t h a t  A p r i l  25, 1989 ,  is n o t  a proper 

a 

a 

a 

a 

d a t e  t o  h o l d  t h e  r e c a l l  e l e c t i o n  i n  t h e  i n s t a n t  case. Whereas  i t  

appears w i t h  c e r t a i n t y  t h a t  t h e  e l e c t i o n  w i l l  n o t  b e  h e l d  on  A p r i l  

25 ,  1989 ,  P e t i t i o n e r  s u b m i t s  t h a t  t h e  i s s u e  r a i s e d  by Responden t  is  

moot. 

I n  a n y  e v e n t ,  t h e  C h i e f  J u d g e  o f  t h e  S e v e n t e e n t h  J u d i c i a l  

C i r c u i t  f i x e d  March 1 4 ,  1989 ,  as  t h e  d a t e  f o r  h o l d i n g  t h e  r e c a l l  

e l e c t i o n  (RA-3,57).  Responden t  a p p e a l e d  t h e  O r d e r  s e t t i n g  t h i s  elec- 

t i o n  (RA-4) and  by v i r t u e  o f  t h e  p r o v i s i o n s  o f  R u l e  9 . 3 1 0 ( b ) ( 2 ) ,  

Fla.R.App.P., t h e  e l e c t i o n  d i d  n o t  t a k e  place on  March 1 4 ,  1989.  

Thus ,  Responden t ,  h a v i n g  f i r s t  d e l a y e d  t h e  e l e c t i o n  by moving t o  

s t a y  and  a p p e a l l i n g  t h e  O r d e r  which  s c h e d u l e d  t h e  e l e c t i o n ,  now 

a r g u e s  t h a t  t h e r e  s h o u l d  b e  no  e l e c t i o n  b e c a u s e  t h e  o n e  which  was 

s c h e d u l e d  f o r  March 14 ,  1989 ,  d i d  n o t  t a k e  place. I f  Responden t  

d i d  n o t  wan t  t o  d e l a y  t h e  March 1 4 ,  1989 ,  e l e c t i o n ,  t h e  Responden t  

s h o u l d  n o t  have  a p p e a l e d  t h e  O r d e r  s c h e d u l i n g  t h a t  e l e c t i o n .  Under 

t h e  c i r c u m s t a n c e s ,  any  e r ro r  w i t h  r e g a r d  t o  t h e  s c h e d u l i n g  o f  t h e  

e l e c t i o n  is i n v i t e d  e r ror  and ,  a s  s u c h ,  may n o t  b e  a d v a n c e d  a s  a 

g r o u n d s  f o r  r e v e r s a l  by Respondent .  Roe V. Hende r son ,  139  F l a .  

386 ,  190  So. 618 ( F l a .  1 9 3 9 ) .  

D. - 
P u r s u a n t  t o  § 1 0 0 . 3 6 1 ( 2 ) ,  F l a .  S t a t . ( 1 9 8 7 ) ,  t h e  a c t i v i t y  of 

t h e  c h i e f  j u d g e  i n  t h e  r e c a l l  process is l i m i t e d  t o  t h e  f i x i n g  o f  

a n  e l e c t i o n  d a t e .  The s t a t u t e  d o e s  n o t  p r o v i d e  t h a t  t h e  c h i e f  

j u d g e  of t h e  c i r c u i t  w i l l  p r e s i d e  o v e r  a n y  l a w s u i t  a r i s i n g  f r o m  t h e  

- 4-  
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r e c a l l  p r o c e s s  a f t e r  t h e  e l e c t i o n  d a t e  is  selected.  

P e t i t i o n e r  d o e s  n o t  deny  t h a t  Respondent  r e t a i n s  any  and  

a l l  r i g h t s  t o  t e s t  t h e  l e g a l  s u f f i c i e n c y  of t h e  r e c a l l  p e t i t i o n  o r  

a n y  o t h e r  aspect  o f  t h e  r e c a l l  p r o c e s s  i n  t h e  c o u r t  o f  compe ten t  

j u r i s d i c t i o n .  Respondent  i nvoked  t h i s  r i g h t  and  f i l e d  s u i t  i n  t h e  

C i r c u i t  C o u r t  o f  Broward County (Case N o .  88-34487 C O ) .  

T h e r e a f t e r ,  Responden t  v o l u n t a r i l y  d i s m i s s e d  t h i s  a c t i o n  (RA-55). 

I f  Respondent  t r u l y  wan ted  t o  t es t  t h e  l ega l  s u f f i c i e n c y  of t h e  

r e c a l l  p e t i t i o n ,  a s  opposed  t o  m e r e l y  d e l a y i n g  t h e  r e c a l l  process,  

t h e  Respondent  s h o u l d  n o t  have  d i s m i s s e d  t h e  s u i t  which h e  f i l e d .  

Responden t  c a n n o t  c la im error b e c a u s e  t h e  Ch ie f  J u d g e  

would n o t  e n t e r t a i n  a c o u n t e r c l a i m  or  o t h e r  s u c h  p l e a d i n g  i n  

r e s p o n s e  t o  t h e  p e t i t i o n  f i l e d  below.  The Ch ie f  J u d g e  was e m i -  

n e n t l y  correct  when s h e  o p i n e d  t h a t  t h e  r e c a l l  a c t  m e r e l y  r e q u i r e d  

t h e  Ch ie f  J u d g e  t o  p e r f o r m  a m i n i s t e r i a l  f u n c t i o n  by way of f i x i n g  

a n  e l e c t i o n  date.  

E.  - 
The o p e r a t i v e  a c t  t o  be  p e r f o r m e d  

t h e  r e l e v a n t  c i r c u i t ,  p u r s u a n t  t o  t h e  r e c a l l  

by t h e  c h i e f  j u d g e  of 

s t a t u t e ,  is t h e  f i x i n g  

of a d a t e  t o  h o l d  t h e  r eca l l  e l e c t i o n .  § 1 0 0 . 3 6 1 ( 2 ) ,  F l a .  S t a t .  

( 1 9 8 7 ) .  The S t a t u t e  does n o t  r e q u i r e ,  n o r  e v e n  c o n t e m p l a t e ,  t h e  

f i l i n g  of a " P e t i t i o n  f o r  Ch ie f  J u d g e  t o  S e t  Recall E l e c t i o n "  (RA-1) 

a s  was f i l e d  i n  t h e  i n s t a n t  case. The C h i e f  J u d g e  was n o t  r e q u i r e d  

t o  e n t e r  t h e  "Orde r  S e t t i n g  E l e c t i o n  Date" (RA-3,57). I t  would 

h a v e  been  c o n s i s t e n t  w i t h  t h e  s t a t u t e  i f  t h e  C h i e f  J u d g e  h a d  m e r e l y  

w r i t t e n  a l e t t e r  t o  t h e  S u p e r v i s o r  of E l e c t i o n s ,  which l e t t e r  f i x e d  
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t h e  d a t e  f o r  t h e  Recal l  E l e c t i o n .  The Recal l  P e t i t i o n  u s e d  t h e  

proper  n o m e n c l a t u r e ,  t h a t  i s ,  i t  c a l l e d  f o r  t h e  r e c a l l  o f  t h e  

Responden t  f r o m  t h e  g o v e r n i n g  body of Pembroke P a r k .  Respondent  

c a n n o t  c la im s u r p r i s e  o r  any  o the r  s o r t  o f  p r e j u d i c e .  The i s s u e  

wh ich  Responden t  a t tempts  t o  r a i se  i n  S e c t i o n  E of i t s  b r i e f  is 

much ado a b o u t  n o t h i n g .  I f  t h e r e  was a n y  error,  it w a s  s u r e l y  

h a r m l e s s  error.  Responden t  c a n n o t  claim t o  have  b e e n  p r e j u d i c e d  by 

t h e  improper choice of words i n  a n  order which was n e i t h e r  r e q u i r e d  

n o r  n e c e s s a r y .  The record h e r e i n ,  when v iewed  i n  p a r i  materia w i t h  

t h e  r e c a l l  s t a t u t e ,  i n d i c a t e s  t h a t  t h e  Ch ie f  J u d g e  c o u l d  c l a r i f y  

t h a t  s h e  meant  t o  f i x  a d a t e  f o r  t h e  r e c a l l  e l e c t i o n  of Responden t  

f r o m  t h e  g o v e r n i n g  body o f  t h e  Town of Pembroke P a r k ,  as p e r  t h e  

Recal l  P e t i t i o n ,  a s  opposed  t o  a da te  f o r  t h e  r eca l l  e l e c t i o n  of 

Responden t  a s  t h e  Mayor o f  Pembroke P a r k .  When t h e  C h i e f  J u d g e  

made t h e  c o r r e c t i o n  t o  t h e  o r d e r  i n  q u e s t i o n  (RA-3,57),  s h e  

f u l f i l l e d  t h e  c o u r t ' s  r e s p o n s i b i l i t y  t o  f i x  a n  e l e c t i o n  d a t e  p u r-  

s u a n t  t o  5100.361( 2). 
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CONCLUSION 

Based  on  t h e  f o r e g o i n g  a rgumen t ,  t h e  q u e s t i o n  c e r t i f i e d  t o  

t h i s  C o u r t  by t h e  D i s t r i c t  C o u r t  o f  Appea l  s h o u l d  be  a n s w e r e d  i n  

t h e  a f f i r m a t i v e  a n d  t h e  o p i n i o n  p r e s e n t e d  f o r  r e v i e w  s h o u l d  b e  

r e v e r s e d ,  t h e  s t a y  e n t e r e d  by t h e  D i s t r i c t  C o u r t  s h o u l d  be 

d i s s o l v e d ,  a n d  t h i s  mat te r  s h o u l d  b e  remanded t o  t h e  C i r c u i t  C o u r t  

w i t h  i n s t r u c t i o n s  t o  t h e  C h i e f  J u d g e  t o  f o r t h w i t h  f i x  a d a t e  f o r  

t h e  r e c a l l  e lec t ion  o f  Responden t  f r o m  t h e  g o v e r n i n g  body o f  The 

Town of Pembroke P a r k .  

Da ted  t h i s  2 1 s t  d a y  of A u g u s t ,  1989.  

RESPECTFULLY SUBMITTED. 

STUART R. MICHELSON, ESQUIRE 
A t t o r n e y  f o r  SARAH PHELPS, 

Chairwoman of t h e  RECALL 
COMMITTEE, THE TOWN OF 
PEMBROKE PARK 

1 1 2 5  N.E.  1 2 5 t h  S t r e e t  
S u i t e  250 
N o r t h  M i a m i ,  FL 33161  
( 3 0 5 )  899-0244 
FLA. BAR NO. 286982 
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S u i t e  2 0 0 ,  F o r t  L a u d e r d a l e ,  F L  33308; CATHERINE RAFFERTY, E S Q U I R E ,  

Miller,  S q u i r e  & R a f f e r t y ,  C h a r t e r e d ,  co-counsel f o r  R e s p o n d e n t  

B a r n e y  Kore t sky ,  500 N.E. 3 rd  A v e n u e ,  F o r t  L a u d e r d a l e ,  F L  33301; 

J O S E P H  W. W E I L ,  E S Q U I R E ,  co-counsel f o r  R e s p o n d e n t  B a r n e y  K o r e t s k y ,  

500  S . W .  1 0 9 t h  A v e n u e ,  S w e e t w a t e r ,  F L  33174; and HARRY H I P L E R ,  

E S Q U I R E ,  C i t y  A t t o r n e y  f o r  P e m b r o k e  P a r k ,  Post  O f f i c e  B o x  2 1 6 ,  

D a n i e ,  F L  3 3 0 0 4 .  
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