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STATEMENT O F  THE CASE AND OF THE FACTS 

By t h e  Referee's Report  da t ed  Apr i l  1 2 ,  1 9 9 0 ,  she  

found respondent  v i o l a t e d ,  under COUNT I ,  DR 2 - 1 0 6 ( A )  

"A lawyer s h a l l  n o t  e n t e r  i n t o  an agreement f o r ,  charge ,  

or  col lect  an i l l e g a l  o r  c l e a r l y  excess ive  f e e . "  

She a l s o  found respondent  v i o l a t e d  DR 6 - 1 0 1 ( A ) ( 2 )  

"A lawyer s h a l l  n o t  handle  a l e g a l  matter wi thout  pre-  

p a r a t i o n  adequate  i n  t h e  circumstances. ' '  How she decided 

t h i s  when t h e r e  w a s  no proof adduced as  t o  anyth ing  done 

wrong i n  handl ing t h i s  matter,  i s  beyond respondent .  

A s  t o  COUNT 11, she  found no c o n f l i c t  e x i s t e d  as  had 

been charged by t h e  F l o r i d a  B a r ,  b u t  suspended respondent  

f o r  3 y e a r s  on COUNT I. 

A s  t o  COUNT I t h e  f a c t s  are t h a t  t h e  widow of JACK 

FISHER came t o  r e sponden t ' s  o f f i c e  on o r  about  September 1 0 ,  

1 9 7 9  wi th  h i s  7 page w i l l  and 13  page t r u s t  agreement. ( R e s .  

Ex.2 and 3 )  She wanted h i s  w i l l  probated.  She s t a t e d  t h a t  

a l l  assets ( s o m e  $ 4 0 0 , 0 0 0 . 0 0 )  w e r e  a l l  i n  h i s  name and 

wanted t o  know what it would cost  t o  p roba te  t h e  es ta te  and 

t o  make t h e  t r u s t  active.(T.T.p.48,1.2-21) Since  t h e r e  w e r e  

3 o t h e r  execu to r s  b e s i d e s  h e r s e l f  named,(chi ldren of t h e  

widow and t h e  deceased ) ,  she and one of h e r  daughters  d i s -  

cussed t h e  f e e  t o  do so and it came o u t  t o  s o m e  $ 1 3 , 0 0 0 . 0 0  

t o  p roba te  t h i s  estate.(T.T.p.9,1.18-21,p.48,1.17-21) 



Having no other readily ascertainable figures to use, 

respondent showing the widow and her daughter the old 

Clearwater Fee schedule (which broke the figures down by 

various percentages) said that he'd do said probate for 

that sum, some $13,000.00 as was figured at that time. 

They paid respondent $1,000.00 at that time to start 

probate.(T.T.p.48,1.22-25) 

After getting the four people named in the will as 

co-personal representatives, respondentwrobe all four a 

letter November 12, 1979 enclosing a copy of said Letters 

of Administration, and because no one in Clearwater knew 

where the assets were kept, to inquire of them where the 

various assets were, so respondent could inspect them. 

(Res.Ex.4) It was also explained that respondent would 

do this probate based upon the figures in the old Clear- 

water Bar schedule. This later appeared agreed upon 

because of this letter, there being no negative response 

indicated, and other matters including the fees stated on 

the Federal Inheritance Tax Form. 

The Bar's own expert witness stated a fair figure to 

probate this matter would be 3% of the gross value of this 

estate,(which later turned out to be $458,000.00) or a 

total of $13,740.00.(T.T.p.16,1.2-6) Respondent's expert 

witness KENNETH A. SUNNE, whose deposition was taken 

Fehruary 22, 1990 was admitted into evidence, (p.4,1.6-14) 
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he stated: "I still work on a percentage basis, which 

is kind of a throw back from the old bar schedules, 

which we're not allowed to use anymore, but I work on a 

percentage basis.* * *If it's an estate that's less than 
$300,00.00 I usually charge (5%) five percent as a fee." 

Both experts testified that respondent's earned fee of 

$3,871.50 was not excessive.(T.T.p.34,1.4-8 and p.7,1.10-14 

of the deposition). 

The purpose of the letter of November 12, 1979 was 

because respondent needed to find out where the assets were 

and how held so that an inventory could be filed which was 

due 6 0  days after filing. The widow ROSE FISHER didn't 

know where the certificate and other evidences of ownership 

were, but one day sometime later, respondent's office 

received a call stating what the assets were. So respondent 

had an Inventory typed up based upon the call made to his 

office, but because when it appeared on his desk it didn't 

say where one asset was located, respondent called back the 

number of the call and wrote in where it was and wrote in 

where itwas located in ink.(T.T.p.50,1.1-25,p.51,1.1-9) This 

Inventory, after sending it out for signatures, was duly 

filed February 1, 1980.(Res.Ex.5) 

It is believed that all the indicias of ownership was 

in New York in the hands of one of the executors.(T.T.p.50, 

1.14-19). 
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Respondent d i d n ' t  l e a r n  u n t i l  about  t h e  t i m e  of 

p r e p a r a t i o n  of Form 7 0 6 ,  t h e  Federa l  I n h e r i t a n c e  Tax Form, 

which had t o  be f i l e d  w i t h i n  1 0  months of t h e  date of 

d e a t h , ( b y  June 1 0 ,  1980) t h a t  a l l  b u t  about  $1,500.00 w a s  

he ld  j o i n t l y  wi th  ROSE F I S H E R ,  t h e  widow. A f t e r  paying 

t h e  amount owed on t h e  Form 7 0 6 ,  respondent  w r o t e  t h e  

execu to r s  September 4, 1980 ask ing  f o r  $ 3 , 0 0 0 . 0 0  f e e s ,  

which w a s  duly paid.(Res.Ex.7)  I t  was s e t t l e d  October 20, 

1980.(Res.Ex.6) 

S h o r t l y  a f t e r  r e c e i v i n g  a l e t te r  from FRED FISHER 

which inqu i r ed  about  t h e  f e e s  and o t h e r  matters on November 

6 ,  1 9 8 0 ( l e t t e r  in t roduced  by t h e  B a r ,  i t s  number unknown) 

respondent  w r o t e  back t o  him i n  an a t t empt  t o  e x p l a i n  what 

t h e  schedule  w a s  a s  t o  percentages  and t o  i n d i c a t e  t h a t  if 

a l l  they  wanted t o  do w a s  t o  ignore  t h e  t r u s t ,  respondent 

could  do so ,  having as  a purpose t h a t  a new f i g u r e  could  be 

n e g o t i a t e d  on a t t o r n e y s  f e e s .  H e  d i d n ' t  respond t o  

r e sponden t ' s  l e t te r  of November 6 ,  1980, so respondent  

c a l l e d  him a whi le  l a t e r  o f f e r i n g  a reduced f l a t  f e e  t o  do 

t h e  rest of t h e  work i f  t h e  t r u s t  w a s  ignored.  I n s t e a d  of 

a f f i r m a t i v e l y  responding,  he s a i d  he  wanted t o  t h i n k  it over ,  

b u t  i n s t e a d  of doing anyth ing  m o r e ,  respondent  g o t  a l e t t e r  

i n  December, 1980 d i scha rg ing  him.(T.T.p.53,1.1-25,p.54,1.1-2) 

I n  t h e  P e t i t i o n  f o r  Discharge)Res.Ex.lO) f i l e d  by ano the r  

a t t o r n e y  da ted  J u l y  1 6 ,  1981, respondent  w a s  i n v i t e d  t o  f i l e  a 
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0 claim within 30 days as to compensation to be paid, but 

respondent did not do. 

Subsequently, respondent was sued by the excutors 

of the estate for malpractice, claiming the Form 706 was 

negligently prepared by respondent resulting in an over- 

payment, but there was no claim as to attorneys fees. 

(T.T.p.55,1.1-10) Respondent counterclaimed therein for 

what he felt was his agreement for fees, though knowing 

that all he would be entitled to as fees in probate for 

a discharged attorney, would only beon quantum meruit as 

we all know. 

In that case all executors denied there was any 

agreement as to fees(Res.Comp.Ex.8), in deposition taken 

of them.(Mis-identified in trial transcript as respondent's 

Exhbit 9). By(Res.Ex.9) voluntary dismissal of their action, 

0 

there was no payment by respondent in exchange for such 

voluntary dismissal of their malpractice case against the 

respondent.(T.T.p.57,1.5-6,p.58,1.20-21). Even so ROSE 

FISHER said in her deposition taken January 8, 1985 in the 

malpractice case(Res.Comp.Ex.8) when inquiry was made as to 

the existence of an agreement for fees:"I don't want to know 

anything. '' (p .1,1.3 ) 

That the reason the executors changed lawyers is pain- 

fully evident. 

them that the Form 706 was improperly filed, that the 

Their new lawyer must have represented to 
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execu to r s  wouldn ' t  have t o  pay r e sponden t ' s  a t t o r n e y s  

f e e s  and t h e  $458,000.00 wouldn ' t  have t o  go i n t o  t h e  

t r u s t .  

That t h i s  w a s  proven by r e sponden t ' s  E x h i b i t  11, 

a P e t i t i o n  f o r  Adminis t ra t ion  of t h e  Es t a t e  of ROSE 

F I S H E R  who d i e d  May 2 2 ,  1987 who had only  $25,000.00, 

t h e  o t h e r  $450,000.00 must have gone elsewhere be fo re  

she d ied .  

Another matter of n o t e  i n  t h e  Refe ree ' s  Report 

b e a r s  s o m e  d i s c u s s i o n ,  where she seemingly c a s t i g a t e s  

respondent  f o r  be ing  "less than t r u t h f u l ,  I' tes t imony be ing  

"shocking and i n c r e d i b l e . "  This  occur red  dur ing  r e sponden t ' s  

tes t imony concerning B a r ' s  E x h i b i t  6 (about  s o m e  i n t e r r o g -  

a to r i e s  s e n t  respondent  i n  t h e  ma lp rac t i ce  c a s e ) ,  which 

respondent  admi t ted  he s igned t h e  document, t h a t  he d i d n ' t  

deny t h e  accuracy of it, t h a t  t h e  document speaks f o r  i t s e l f ,  

b u t  d i d  deny t h a t  it w a s  h i s  handwri t ing thereon.(T.T.p.74, 

1.7-25 and p . 7 4 , l . l - 2 0 ) .  The Referee decided respondent  w a s  

l y i n g ,  and u n t i l  respondent  found t h e  l e t te r  (reproduced on 

t h e  fo l lowing  page h e r e i n ) ,  w a s  it p e r f e c t l y  expla ined  what 

had happened. Apparently respondent  r ece ived  t h e  l e t t e r  and 

t h e  i n t e r r o g a t o r i e s  from h i s  a t t o r n e y ,  w r o t e  h i s  answers on 

a s e p a r a t e  s h e e t  of paper so t h a t  h i s  a t t o r n e y  could check 

h i s  answers,  and s igned  t h e  i n t e r r o g a t o r i e s  i n  blank and 
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s e n t  them back t o  h i s  a t t o r n e y .  Did t h e  Referee h e r e  0 
magnify t h i s  minor ma t t e r  o u t  of propor t ion  f o r  o t h e r  

reasons?  Is t h i s  why she  suspended respondent  f o r  3 

y e a r s  because she thougkresponden t  w a s  l y i n g ?  

Although respondent  has  f i l e d  a t ime ly  motion f o r  

r ehea r ing  based on t h i s  l e t t e r  and r e sponden t ' s  n o t e  

thereon  wi th  t h e  Referee,  i t ' s  t o  be noted t h a t  t h i s  f i l e  

has  a l r e a d y  been s e n t  t o  t h i s  c o u r t .  A l s o  i n  r e sponden t ' s  

motion f o r  r ehea r ing  t h e  R e f e r e e ' s  Report  should have 

i n d i c a t e d  she w a s  accep t ing  t h e  B a r ' s  "Amended Statement  of 

C o s t s  of March 23, 1 9 9 0  of $1,439.20 n o t  t h e  o r i g i n a l  of 

some $ 2 , 0 0 0 . 0 0 ,  because t h e  Referee's Report  on ly  approved 

t h e  B a r ' s  "Statement  of C o s t s . "  Respondent does n o t  a t  t h i s  

t i m e  know t h e  d i s p o s i t i o n  of motion f o r  r ehea r ing  because 

t h i s  i s  be ing  d i c t a t e d  and typed p r i o r  t h e r e t o .  

0 

Also found on t h e  fol lowing pages are copy of Judge 

F l e i s c h e r ' s  l e t t e r  t o  respondent ,  and copy of r e sponden t ' s  

r e p l y  l e t te r  t o  h e r  i n  which she d e c l i n e d  t o  hea r  r e sponden t ' s  

motion. A l l  of t h i s  occu r r ing  a f t e r  t h i s  m a t t e r  has  been typed. 

I n  t h e  s l a n g  of t h e  day, by d e c l i n i n g  t o  hea r  r e sponden t ' s  motion 

amounts t o  a "cop out ' '  by h e r ,  and i n  a real  sense  a v i n d i c a t i o n  

of respondent  and an admission by h e r  t h a t  she w a s  wrong; o the r -  

w i s e  she simply could  have drawn up an o r d e r  denying s a i d  motion. 
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SUMMARY OF ARGUMENT 

Though respondent believed he had an agreement for 

fees based upon percentages of the gross estate while 

under the impression that the assets in JACK FISHER'S 

Estate were all owned solely by him, not only from his 

widow's representation but by the trust itself which was 

called the JACK FISHER TRUST OF 1977; the agreement for 

fees was not excessive when it was attempted to be made 

originally. When later events showed the assets were 

jointly held, respondent did attempt to renogotiate the 

fee down if the trust was not to include the assets. 

Respondent never made any claim in the estate for anymore 

fees than he had already earned. It was the Bar's claim 

that since the assets were jointly held, only about $1,500.00 

of the assets were probatable, making the fees as originally 

agreed upon excessive. 

There is no claim that the "minimum fee schedule" in 

place at the time of GOLDFARB v VIRGINIA STATE BAR ASS'N., 

421 U.s.778,95 Su.Ct.2004(1975) did not make this agreed fee 

excessive, because all GOLDFARB did was to render such 

schedules unenforcible under anti-trust laws. Parties could 

still contract under any agreement made between them. 

The 3 year suspension is excessive and punitive beyond 

all reason, amounting in effect to being worse than some 
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disbarments .  Did she g i v e  respondent  3 y e a r s  because 

she thought  respondent  was u n t r u t h f u l ?  

Laches should be a p p l i e d  t o  t h i s  m a t t e r  which 

took p l a c e  i n  September, 1 9 7 9  u n t i l  respondent  w a s  

d i scharged  i n  December, 1 9 8 0 ,  as respondent  so pleaded 

i n  h i s  Answer. With f i l es  t o r n  up wi th  t h e  ma lp rac t i ce  

case, l o s t  pape r s ,  i n a b i l i t y  t o  prove phone ca l l s  made, 

even t h e  m a t t e r  of t h e  tes t imony on i n t e r r o g a t o r e s  i n  

t h e  ma lp rac t i ce  case a f t e r  finding t h e l e t t e r  exp la in ing  

t h e  handwri t ten  answers t h e r e i n ,  w a s  done over 6 y e a r s  

b e f o r e  t h i s  t r i a l  and found bur i ed  under a m a s s  of o t h e r  

papers  and found only by happenstance.  

a t t o r n e y ' s  f i l e  i n  t h e  ma lp rac t i ce  case w a s  des t royed  

when t h i s  matter came up, mak ing i t  n e a r l y  impossible  t o  

Even r e sponden t ' s  

g a i n  any informat ion  excep t  by t h e  c o u r t  f i l e .  

There has  never  been a d e f i n i t i o n  i n  a l l  t h e  cases 

as t o  w h a t  c o n s t i t u e s  ''a lawyer s h a l l  n o t  make an agreement 

- f o r ,  charge o r  collect  a c l e a r l y  i l l e g a l  o r  excess ive  fee." 

C l e a r l y  t h e  amount c o l l e c t e d  h e r e  w a s  n o t  excess ive  and t h e  

only other  mat ters ,  i .e .  t h e  "agreement" when made w a s  n o t  

knowingly excess ive ,  it only  because so when t h e  assets w e r e  

d i scovered  as  j o i n t  and hence non-probatable and as f a r  as  

"charging" i s  concerned respondent  only defended himself i n  

t h e  ma lp rac t i ce  case by a l l e g i n g  t h e  agreement, a l l  of t h e s e  
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matters  w h i l e  t h e  execu to r s  w e r e  r ep resen ted  by o ther  

counsel  who knew after an a t t o r n e y  i s  d ischarged  a l l  he 

can recover i s  on a quantum meru i t  b a s i s .  
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ARGUMENT 

cases as  po in ted  o u t  i n  THE FLORIDA BAR v McCAIN,  361 

So.2d 7 0 0 ,  t h e  c o u r t  t h e r e  d i d  s t a t e  on page 705 of 

i t s  opinion:  

"Whenever a lawyer f e e l s  t h a t  an un- 
reasonable  t i m e  h a s  passed s i n c e  t h e  
a l l e g e d  misconduct f o r  which t h e  b a r  
b r i n g s  charges ,  t h i s  Court  w i l l  be 
open t o  addres s  t h a t  problem. A f t e r  
a l l ,  The F l o r i d a  B a r  acts  f o r  and i s  
an  agency of t h i s  Court .  When t h e  
c h i l d  f a l t e r s  t h e  p a r e n t  s h a l l  correct." 

I t  w a s  a l s o  s a i d  on page 705 of t h i s  opinion:  

"Surely a j u d i c i a l  o f f i c e r  who leaves 
t h e  bench and r e t u r n s  t o  t h e  active 
p r a c t i c e  of l a w  must be f r e e  t o  do so 
wi thout  t h e  f e a r  t h a t  s o m e  a l l e g e d  i m -  
p r o p r i e t y  occur r ing  many y e a r s  be fo re  
t h e  d a t e  of l e a v i n g  t h e  bench may be 
brought  up t o  haunt  him i n  t h e  
p r a c t i c e  of l a w .  

Is t h i s  k ind ly  language i n  f avor  of Judge McCAIN 

any less a p p l i c a b l e  t o  lawyers  who may be brought  t o  

account  by t h e  b a r  over  matters brought  some 30 ,  2 0 ,  1 0  

y e a r s  a f t e r  t h e  a l l g e d  impropr ie ty  occurred? 

a l l e g e d  matter w a s  i n  1 9 7 9  and t h e  b a r  d i d  n o t  b r i n g  i t s  

a c t i o n  u n t i l  June,  1989, a f u l l  1 0  yea r s .  L i m i t a t i o n s  i n  

H e r e  t h e  

m o s t  c i v i l  and c r i m i n a l  cases would have long ago outlawed 

t h i s  mat ter ,  The b a s i c  reason  behind l a c h e s  and s t a t u t e  of 
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l i m i t a t i o n  i s  t o  b a r  s ta le  c l a i m s .  

cons idered  a second class c i t i z e n ?  Ne i the r  f i s h  

nor  fowl? 

Is a lawyer 

Furthermore,  t h e r e  never seems t o  be any clear 

c u t  d e f i n i t i o n  of b a r  d i s c i p l i n a r y  r u l e s  on conduct ,  

t hey  a l l  seem based on i f  a r e f e r e e  f i n d s  a respondent  

g u i l t y  of a p a r t i c u l a r  charge.  

n o t  "charge" and excess ive  f e e ,  charg ing  an excess ive  

f e e  i s  when a lawyer,  wi thout  exp la in ing  or wi thout  

agreement a s  t o  h i s  f e e s  does a minor job  and then  sends 

an e x h o r b i t a n t  b i l l .  

Here respondent  d i d  

A s  t o  costs ,  they  should be as  t h e  Amended Statement  

of C o s t s  as  f i l e d  March 23, 1 9 9 0  of  $1,439.20 by t h e  b a r .  a 
CERTIFICATE O F  SERVICE 

I HEREBY CERTIFY t h a t  I s e n t  copy hereof t o  David R.  

R i s t o f f ,  c /o  The F l o r i d a  B a r ,  S u i t e  C-49 ,  Tampa A i r p o r t ,  

Marr iot t  H o t e l ,  Tampa, FL 33607 by U . S .  M a i l  t h i s  

day of May, 1 9 9 0 .  

/& 

C l e a r w a t e r ,  FL 34618 
(813) 796-4417 
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