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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  D e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

F i f t e e n t h  J u d i c i a l  C i r c u i t ,  i n  a n d  for  Palm B e a c h  C o u n t y ,  F l o r i d a  

a n d  t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of Appeal ,  F o u r t h  

D i s t r i c t .  R e s p o n d e n t  was t h e  p r o s e c u t i o n  a n d  Appe l l ee  i n  t h e  

lower c o u r t s .  I n  t h i s  b r i e f ,  t h e  pa r t i e s  w i l l  be r e f e r r e d  t o  as  

t h e y  appear before t h i s  C o u r t .  

T h e  symbol "R" w i l l  d e n o t e  r e c o r d  o n  appeal. 
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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was charged by way of an information f i l e d  i n  t h e  

F i f t een th  J u d i c i a l  C i r c u i t  w i t h  grand t h e f t .  He f i l e d  a w r i t t e n  

motion t o  suppress physical  e v i d e n c e  se ized  from h im a s  a r e s u l t  

of an unlawful search by Off ice  Woodward and "any evidence seized 

subsequen t  t o  O f f i c e r  Woodward's s t o p  of t he  Defendant m u s t  be 

suppressed a s  f r u i t  of t he  poisonous t r e e . "  

A h e a r i n g  was he ld  on P e t i t i o n e r ' s  mot ion ,  The p a r t i e s  

s t i p u l a t e d  t o  t h e  f a c t s .  The f a c t s  of t h i s  case a s  found by t h e  

Four th  D i s t r i c t  Court  o f  Appeal i n  t he  i n s t a n t  dec is ion ,  Nelson 

v .  S t a t e ,  1 4  F.L.W. 1 5 4 3  ( F l a .  4 t h  DCA June  2 8 ,  1 9 8 9 )  were a s  

follows: 

I n  t h e  e a r l y  morning hours of Apri l  Fool ' s  Day, 
1987,  appe l lan t  s a t  behind t h e  d r i v e r ' s  wheel 
a l o n e  i n  a c a r  backed i n  t h e  dr iveway of a 
house t o  w h i c h  he had n o  connection. A s  a West 
Palm Beach po l i ce  o f f i c e r  approached, appel lan t  
s t a r t e d  t h e  c a r  t o  p u l l  o u t  o n t o  t h e  s t r e e t .  
T h e  o f f i c e r  blocked t h e  c a r  w i t h  h i s  p o l i c e  
c r u i s e r  f o r c i n g  a p p e l l a n t  t o  s t o p  i n  t h e  
dr iveway.  T h e  o f f i c e r  learned from the  po l i ce  
d ispa tcher  t h a t  the  ca r  was s t o l e n .  A p p e l l a n t  
was a r r e s t e d  and charged w i t h  Grand T h e f t .  
Appellant entered a no c o n t e s t  p l e a  r e s e r v i n g  
t h e  r i g h t  t o  appea l  t h e  t r i a l  j u d g e  f i n d i n g  
a p p e l l a n t  l acked  s t a n d i n g  t o  o b j e c t  t o  t h e  
stopping of t h e  s t o l e n  ca r .  

F.L.W. a t  1543. 

A t i m e l y  No t i ce  of Appeal was f i l e d  by P e t i t i o n e r  w i t h  t h e  

Fourth D i s t r i c t  Court of Appeal. 
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J u d g e  G a r r e t t  w r i t i n g  f o r  t h e  m a j o r i t y  a f f i r m e d  t h e  d e -  

c i s i o n  of t h e  t r i a l  c o u r t  h o l d i n g :  " I f  t h e  d r i v e r  of a s t o l e n  

car  does n o t  have  s t a n d i n g  t o  o b j e c t  t o  a search of t h e  car ,  t h e n  

t h e  d r i v e r  of a s t o l e n  car does n o t  have  s t a n d i n g  t o  o b j e c t  t o  a 

s e i z u r e  of t h e  car.  ... S i n c e  A p p e l l a n t  had no  r i g h t  t o  s t a r t  

t h e  car ,  h e  h a d  n o  r i g h t  t o  o b j e c t  t o  i t s  s t o p . "  J u d g e  S t o n e  

f i l e d  a w r i t t e n  d i s s e n t .  

P e t i t i o n e r  f i l e  a t i m e l y  Notice o f  Review w i t h  t h i s  C o u r t .  
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SUMMARY OF THE ARGUMENT 

The decision, at bar, expressly and directly conflicts with 

this Honorable Court's decision in State v. Jones, 483 So.2d 433 

(Fla. 1986), the Second District's decisions in Wulff V. State, 

533 So.2d 1191 (Fla. 2d DCA 1988) and State v. Delaney, 517 So.2d 

696 (Fla. 2d DCA 1987) and the Third District's decision in State 

v. Scott, 481 So.2d 40 (Fla. 3d DCA 1985), rev. denied, 492 So.2d 

1335 (Fla. 1986) on the Fourth Amendment standing issue. 

Petitioner was subject to an illegal stop or seizure within the 

meaning of the Fourth Amendment. Thus Petitioner has standing to 

contest the illegal stop of his person irrespective of the fact 

that he did not have a reasonable expectation of privacy in the 

area searched. 
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ARGUMENT 

POINT 

PETITIONER HAS PROPERLY I N V O K E D  THE JURIS- 
DICTION OF THIS COURT SINCE THE OPINION OF THE 
FOURTH DISTRICT COURT OF APPEAL EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE DECISIONS OF THIS 
COURT AND THAT OF OTHER DISTRICT COURTS OF 
APPEAL 

To properly i n v o k e  t h e  " c o n f l i c t  c e r t i o ra r i "  j u r i s d i c t i o n  of 

t h i s  C o u r t ,  P e t i t i o n e r  m u s t  d e m o n s t r a t e  t h a t  t h e r e  is "express  

a n d  d i r e c t  con f l i c t "  be tween  t h e  d e c i s i o n  c h a l l e n g e d  h e r e i n ,  and 

t h o s e  h o l d i n g s  of o t h e r  F l o r i d a  appe l l a t e  c o u r t s  o r  t h i s  Honor-  

a b l e  C o u r t  o n  t h e  same r u l e  of law t o  p r o d u c e  a d i f f e r e n t  resu l t  

t h a n  o t h e r  s t a t e  appe l l a t e  c o u r t s  f a c e d  w i t h  t h e  s u b s t a n t i a l l y  

same f a c t s .  D o d i  P u b l i s h i n g  v.  E d i t o r i a l  America, S.A., 3 8 5  

S o . 2 d  1 3 6 9  ( F l a .  1 9 8 0 ) ;  J e n k i n s  V .  S t a t e ,  385 So.2d 1356 ( F l a .  

1 9 8 0 ) ;  A r t i c l e  V ,  $$ 3 ( b ) ( 3 ) ,  F l a .  C o n s t .  ( 1 9 8 0 ) ;  F1a.R.App.P. 

9 . 0 3 0 ( a ) ( 2 ) ( i v ) .  

T h e  s o l e  i s s u e  d e c i d e d  b y  t h e  F o u r t h  D i s t r i c t  was w h e t h e r  

P e t i t i o n e r - d e f e n d a n t  h a d  s t a n d i n g  t o  r a i s e  F o u r t h  Amendment 

i s s u e s  w i t h  r e spec t  t o  e v i d e n c e  o b s e r v e d  i n  open view f o l l o w i n g  

a n  u n l a w f u l  s t o p .  T h e  m a j o r i t y  h e l d  t h a t  P e t i t i o n e r  l a c k e d  

s t a n d i n g  t o  d o  so. T h i s  o p i n i o n  of t h e  F o u r t h  Dis t r ic t  C o u r t  of 

Appeal ,  N e l s o n  v .  S t a t e ,  1 4  F.L.W. 1 5 4 3  ( F l a .  4 t h  DCA J u n e  28 ,  

1 9 8 9 )  ( S e e  A p p e n d i x )  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h e  

d e c i s i o n  of t h i s  Honorab le  C o u r t  i n  S t a t e  v. Jones,  483 So.2d 433 

( F l a .  1 9 8 6 ) ,  t h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  i n  W u l f f  v. S t a t e ,  

533 So.2d 1 1 9 1  ( F l a .  2d DCA 1 9 8 8 )  and S t a t e  v.  Delaney, 517 So.2d 
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