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ADDITIONAL F A C T S  IN  REBUTTAL T O  
RESPONDENT'S ANSWER BRIEF 

D e f e n s e  c o u n s e l  s t a t e d  t h a t  t h e  jury i n s t r u c t i o n s  of 

a t t r a c t i v e  n u i s a n c e  s t a t e  t h e r e  is no d e f e n s e  of c o n t r i b u t o r y  

neg l igence  (H308), and u r g e d  t h e  C o u r t  t o  g i v e  3.2d (H312), a s  

opposed  t o  t h e  C o u r t ' s  a t t e m p t e d  s p e c i a l  i n s t r u c t i o n  ( R  309-10), 

if it w e r e  inc l ined t o  i n s t r u c t  on a t t r a c t i v e  n u i s a n c e  . 
In c los ing ,  d e f e n s e  c o u n s e l  a r g u e d  t h a t  h e  w a s  n o t  admi t t ing  

t h a t  h i s  c l i e n t  w a s  a t t r a c t i n g  young c h i l d r e n  o n t o  t h e  c o n s t r u c t i o n  

site ( R 3 3 8 )  and claimed t h e  r ea l  neg l igence  of t h e  case belonged 

t o  t h e  minor i n  going where  h e  w a s  n o t  a l lowed ( R 3 5 1 i .  

In t h e i r  Motions f o r  N e w  T r i a l ,  t h e  R e s p o n d e n t s  claimed t h a t  

t h e  c r e d i b i l i t y  of t h e i r  case w a s  d i l u t e d  a s  t h e  r e s u l t  of n o t  

hav ing  t h e  a t t r a c t i v e  n u i s a n c e  j u r y  c h a r g e s  ( R 7 7 5 ) ,  and  t h e  e n t i r e  

f l a v o r  of t h e  t r i a l  w a s  b a s e d  upon t h i s  d o c t r i n e  ( H 7 7 2 ) ,  and  t h a t  

only t h i s  d o c t r i n e  cou ld  a f f o r d  them a fair t r i a l  (K'7"7E;). A new 

t r i a l  w a s  demanded. (R770-777). 

REBUTTAL TO RESPONDENT'S SUMMARY OF ARGUMENT 

T h e  l a w  cited i n  Respondent ' s  b r i e f  d o e s  n o t  s u p p o r t  t h e  

holding of t h e  F o u r t h  District i n  t h e  i n s t a n t  case. Responden t  h a s  

t a i l e d  t o  r e b u t  t h e  caselaw ol: Dukes v. Pinder, 211 So.2d 375 (Ela. 

3d DCA 1965,, cert. denied, 219 So.2d 700 (Fla. 1968); L a r n e l  

Bu i lde r s ,  Inc. v. Martin. 110 So.2d 649 (Fla.  1959); and  t h e  

F lo r ida  S t a n d a r d  J u r y  I n s t r u c t i o n ,  3.2d, and comments t h e r e o n .  T h e  
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holding in  t h e  F o u r t h  D i s t r i c t  is w i t h o u t  s u p p o r t i n g  l a w .  

I f  t h e  R e s p o n d e n t s  w e r e  n o t  e n t i t l e d  a t  t r i a l  t o  a Directed 

V e r d i c t  on  l i a b i l i t y ,  t h e n  t h e  t r i a l  c o u r t  s h o u l d  h a v e  c h a n e l l e d  

t h e  claim o f  t h e  a l l e g e d  neg l igence  of t h e  minor i n t o  t h e  f i n a l  

e l e m e n t  of t h e  a t . t r a c t i v e  n u i s a n c e  d o c t r i n e ,  c o n t a i n e d  i n  3.2d of 

t h e  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s .  

The a t t r a c t i v e  n u i s a n c e  d o c t r i n e  h a s  a d i f f e r e n t  set of j u r y  

i n s t r u c t i o n s  t h a n  a s t a n d a r d  neg l igence  case and t h e s e  were n o t  

c h a r g e d  t o  t h e  j u r y  and P e t i t i o n e r s '  t r i a l  c o u n s e l  w a s  p r e c l u d e d  

from expla in ing and a rgu ing  t h e  a t t r a c t i v e  n u i s a n c e  d o c t r i n e  t o  t h e  

j u r o r s .  

P e t i t i o n e r s '  e n t i r e  c l a i m  w a s  t a i n t e d  a n d  p r e j u d i c e d  by g iv ing 

o f  a n  improper se t  of j u r y  i n s t r u c t i o n s  b e c a u s e  t h e  a p p a r e n t  i s s u e  

of t h e  minor's r e a l i z a t i o n  nf t h e  r i s k s  invo lved  i n  coming i n t o  t h e  

a rea  of t h e  d a n g e r o u s  c o n s t r u c t i o n  site and  meddling with it w a s  

n e v e r  g i v e n  t o  t h e  j u r o r s  and  c o u n s e l  c o u l d  n o t  a r g u e  i n  c l o s i n g  

with t h e  f o r c e  of t h e  l a w .  

REBUTTAL ARGUMENT I 

The Respondent ' s  t r i a l  admiss ion of negl igence ,  o r  t h a t  t h e r e  

w a s  a d u t y  t o  t h e  P l a i n t i f f s  which w a s  b r e a c h e d  (R12), c o u l d  

c o n s t i t u t e  a p a r t i a l  admission,  i f  n o t  a f u l l  one,  of l i a b i l i t y ,  

b u t  it cou ld  n o t  c o n v e r t  t h e  case from a n  a t t r a c t i v e  n u i s a n c e  claim 

i n t o  o n e  o f  o r d i n a r y  negl igence .  

Even though  Responden t  made t h e  admiss ion of b r e a c h  o f  d u t y ,  



a r e f e r e n c e  t o  t h e  d u t i e s  a l l e g e d  i n  t h e  Complaint and t h e  c a u s e  

of a c t i o n  mentioned in  the J o i n t  P r e - T r i a l  S t i p u l a t i o n  - - a t t r a c t i v e  

n u i s a n c e -- -  must  b e  made. 

Whatever  t h e  laws concern ing  p o s s i b l e  remaining i s s u e s  of t h e  

a p p l i c a b l e  a t t r a c t i v e  n u i s a n c e  d o c t r i n e  w e r e ,  t h e y  had  t o  b e  t r i e d  

and dec ided  by t h e  j u r o r s ,  i f  t h e  Respondent ' s  admiss ion  did n o t  

e n t i t l e  t o  P e t i t i o n e r s  t o  a d i r e c t  v e r d i c t  on l i a b i l i t y  b e c a u s e  t h e  

f r amed  i s s u e s  t o  b e  t r i e d ,  a s  s t a t e d  by opposing c o u n s e l ,  w e r e  

" compara t ive  neg l igence  and  damages" (R13). 

If no d i r e c t e d  v e r d i c t  w a s  a u t h o r i z e d  b e c a u s e  t h e r e  remained 

t h e  i s s u e  of t h e  s o - c a l l e d  neg l igence  of t h e  chi ld ,  it had t o  b e  

c h a n e l l e d  t o  t h e  t h e o r y  of l a w  p leaded  - - a t t r a c t i v e  n u i s a n c e-  - and  

t h a t  c h a n n e l  i n v o l v e s  t h e  l a s t  e lement  of a t t r a c t i v e  n u i s a n c e  

c o n t a i n e d  i n  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  3.2.d: 

Whether (c la imant  chi ld)  b e c a u s e  of h i s  age did n o t  d i s c o v e r  
t h e  c o n d i t i o n  o r  realize t h e  r i s k  invo lved  i n  meddling with 
it o r  i n  coming within t h e  area made d a n g e r o u s  by it. 

T h e r e f o r e ,  it was p r e j u d i c i a l  t o  t h e  P l a i n t i f f s  a t  t r ial  t o  

h a v e  had p r e s e n t e d  t o  t h e  j u r o r s  o r d i n a r y  neg l igence  c h a r g e s  which 

w e r e  n o t  appl icable .  Dukes v. Finder ,  s u p r a ;  L a r n e l  B u i l d e r s  

v.Martin, s u p r a ;  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s ,  3.2d and  

comments t h e r e o n .  

A t t r a c t i v e  n u i s a n c e  w a s  t h e  v e h i c l e  t h e  P e t i t i o n e r s  were 

a t t e m p t i n g  t o  u s e  and p r o y e ,  and  Respondent ' s  admiss ion  c o u l d  n o t  

c o n v e r t  t h e  case i n t o  o n e  of o r d i n a r y  neg l igence  p r inc ip les .  
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Responden t  h a s  n o t  a n d  c a n n o t  cite a s i n g l e  case where in  t h e  

t h e o r y  of r e c o v e r y  p l e a d e d  was a t t r a c t i v e  n u i s a n c e ,  t h e r e  w a s  

e v i d e n c e  of t h e  same, and t h e  t r i a l  c o u r t  r e f u s e d  t o  g i v e  

a p p r o p i a t e  a t t r a c t i v e  n u i s a n c e  j u r y  c h a r g e s .  

No mat ter  what  d e f e n d a n t ’ s  admiss ion  amounted t o ,  w h e t h e r  

t o t a l  l i a b i l i t y  o r  p a r t i a l  l i a b i l i t y ,  t h e  MARTINELLOS w e r e  e n t i t l e d  

t o  h a v e  t h e  l a w  a p p l i c a b l e  t o  t h e i r  case i n s t r u c t e d  t o  t h e  jurors. 

The minor, CHRISTIAN MARTINELLO w a s  a n  o b v i o u s  t r e s p a s s e r  a t  

t h e  c o n s t r u c t i o n  site. Only by a s s e r t i n g  a t t r a c t i v e  n u i s a n c e ,  did 

B & P USA, Inc. c o n c e d e  negl igence .  Th i s  c o n c e s s i o n  a d m i t t e d  t h a t  

t h e  minor would b e  t r e a t e d  a s  a n  i n v i t e e  b e c a u s e  t h e  a t t r a c t i v e  

n u i s a n c e  d o c t r i n e  makes t h a t  c o n v e r s i o n .  Once t h e  d o c t r i n e  is 

employed, only s t r a i n e d  l o g i c  cou ld  s u p p o r t  t h e  u s e  of o r d i n a r y  

neg l igence  i s s u e s  i n  v i o l a t i o n  of Dukes v. P inder ,  supra ;  L a r n e l  

B u i l d e r s  v. Martin, s u p r a ;  F lo r ida  S t a n d a r d  J u r y  I n s t r u c t i o n s ,  

s u p r a .  

T h e r e  is no l a w  t o  s u p p o r t  t h e  F o u r t h  District’s d e c i s i o n  in  

Mar t ine l lo  v. B & P USA, Inc., 5 4 5  So.2d 956 (Fla. 4 t h  DCA 1989). 

When Responden t  a r g u e s  t h a t  a r d i n a r y  neg l igence  a p p l i e d  

b e c a u s e  a t t r a c t i v e  n u i s a n c e  w a s  no l o n g e r  app l i cab le ,  t h e r e  mus t  

h a v e  b e e n  some s u p p o r t  from a legal s o u r c e .  T h e r e  w a s  a n d  is none. 

The F o u r t h  D i s t r i c t  i n  Mar t ine l lo ,  s u p r a ,  m i s c o n s t r u e d  G r e e n  

S p r i n q s  v. Calvera, 239, So2d. 264 (Fla.1970) i n  its e n t i r e t y .  

T h e r e  is no l a w  t o  s u p p o r t  t h e  holdings  t h a t  o r d i n a r y  

negl ignce  p r i n c i p l e s  app l i ed  t o  CHRISTIAN MARTINELLO, a t r e s p a s s e r  
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on  a c o n s t r u c t i o n  site who p leaded  a n  a t t r a c t i v e  n u i s a n c e  claim. 

Nowhere i n  t h e  r e c o r d  is t h e r e  any  f a c t s  t o  s u p p o r t  t h a t  h e  w a s  a n  

i n v i t e e  i n  f a c t .  He only became a n  i n v i t e e  by t h e  u s e  of t h e  l e g a l  

d o c t r i n e  of a t t r a c t i v e  nu i sance .  Once t h i s  d o c t r i n e  w a s  employed, 

it was r e v e r s i b l e  e r r o r  t o  apply  o r d i n a r y  neg l igence  p r inc ip les .  

Responden t  h a s  n o t  and  c a n n o t  cite a s i n g l e  F l o r i d a  case t o  

s u p p o r t  its p o s i t i o n  t h a t  once  t h e r e  w a s  a n  admiss ion of neg l igence  

t o  t h i s  a t t r a c t i v e  n u i s a n c e  c l a i m  and l e f t  f o r  d e t e r m i n a t i o n  w a s  

t h e  neg l igence  of t h e  minor, t h a t  t h e  case c a n  p r o c e e d  a n  o r d i n a r y  

neg l igence  p r i n c i p l e s ,   is opposed  t o  t h e  l a s t  e l e m e n t  of F l o r i d a  

S t a n d a r d  J u r y  I n s t r u c t i o n  3.2d. 

Responden t  h a s  f a i l e d  t o  r e b u t  . the clear d i c t a t e s  of t h e  

comments t o  3.Zd, Larmel B u i l d e r s  v. Martin, s u p r a ,  and  Dukes v. 

Pinder, s u p r a .  

Also, g l a r i n g  is Respondent’s  comple te  f a i l u r e  t o  a d d r e s s  t h e  

i s s u e  of p r e j u d i c e  t o  t h e  P l a i n t i f f s  below, a s  t h e y  w e r e  unab le  t o  

a r g u e  with t h e  f o r c e  of t h e  l a w  o f  t h e  a t t r a c t i v e  n u i s a n c e  d o c t r i n e  

a t  c l o s i n g  and  expla in  its h i s t o r y  and r a t i o n a l e .  

Responden t  n e v e r  a r g u e d  a t  t r i a l  t h a t  t h i s  was n o t  a n  

a t t r a c t i v e  n u i s a n c e  case. In f a c t ,  d e f e n s e  c o u n s e l  made r e f e r e n c e  

t o  t h e  s t a n d a r d  c h a r g e  on a t t r a c t i v e  n u i s a n c e  and  u r g e d  t h a t  t h e  

t r i a l  c o u r t  g i v e  t h e  e n t i r e  i n s t r u c t i o n ,  r a t h e r  t h a n  a p o r t i o n  

t h e r e o f  (R308), i f  t h e  c o u r t  would b e  inc l ined  t o  i n s t r u c t  on  t h e  

a t t r a c t i v e  n u i s a n c e  d o c t r i n e .  

Responden t  h a s  f a i l e d  t o  a d d r e s s  t h e  e s s e n t i a l  i s s u e  t h a t  j u r y  

c 
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i n s t r u c t i o n s  mus t  h e  h a s e d  and g iven  on t h e  l a w  app l i cab le ,  f a c t s  

p roved ,  and  where  t h e r e  is e v i d e n c e  t o  s u p p o r t  a p a r t i c u l a r  c h a r g e .  

Bradley  v. Guy, 438 So.Zd 854 (Fla .5 th  DCA 1983); Goodman v. 

Becker.430 5o.2d 560 n.2 (Fla.3d DCA 1983); C o r b e t t  v. Dade County  

Board o f  Publ ic  I n s t r u c t i o n ,  372 So.2d 971,(Fla.3d DCA 1979) ,  cert. 

denied,  383 Sn.2d 1132 (Fla.  1980); Ruiz v. Cold S t o r a q e ,  306 50.2d 

153 (Fla.  2nd DCA 1375). 

F a c t s  which may c o n s t i t u t e  a n  a t t r a c t i v e  n u i s a n c e  e n t i t l e  a 

F l a i n t i f  f t o  h a v e  t h e  a t t r a c t i v e  n u i s a n c e  l i a b i l i t y  d e t e r m i n e d  by 

t h e  j u r y .  Whether a ch i ld  r e a l i z e d  t h e  r i s k  invo lved  with meddling 

w i t h  a n  a t t r a c t i v e  n u i s a n c e  is a n  i s s u e  f o r  a jury t o  d e r t e r m i n e ,  

e v e n  if  t h e  chi ld  h a s  b e e n  i n s t r u c t e d  a b o u t  t h e  c o n d i t i o n  and  t h e  

d a n g e r  t h e r e o f .  ldzi v. I iobhs ,  186 So. 2d  20 (Fla.  1966); L i s t e r  

v. Campbell, 371 So. 213 1 3 3  (Fla. 1 s t  DCA 19791, cert. denied, 378 

So 2d 346 (Fla.  1979). H e r e ,  i n  t h e  i n s t a n t  a c t i o n  t h e r e  w a s  

s u f f i c i e n t  e v i d e n c e  t h a t  t h e  minor did n o t  realize t h e  r i s k  (R 185, 

186, 187, 188, 254-5, 257, 253). 

Responden t  c a n n o t  a r g u e ,  by any  s t r e t c h  of t h e  imaginat ion ,  

t h a t  t h e  s p e c i f i c  i s s u e  of t h e  child’s a p p r e c i a t i o n  and  r e a l i z a t i o n  

of t h e  risk i nvo lved  in  meddling with t h e  c o n s t r u c t i o n  site w a s  

c o v e r e d  i n  t h e  g iven  i n s t r u c t i o n s ,  which inc luded  F l o r i d a  S t a n d a r d  

J u r y  1 n s t r u c t . i o n  4.4, neg l igence  of a minor. P a g e s  13 and  20 of 

t h e  P e t i t i o n e r s ’  I n i t i a l  Br ief  on t h e  Merits sets f o r t h  t h e  a c t u a l  

language.  

Not only w a s  t h e  minor e n t i t l e d  t o  h a v e  t h i s  i s s u e  s u b m i t t e d  



t o  t h e  j u r o r s ,  h i s  t r i a l  c o u n s e l  w a s  a l s o  e n t i t l e d  t o  a r g u e  i n  

c l o s i n g  t h e  pub l i c  policy,  p u r p o s e ,  r a t i o n a l e ,  and h i s t o r y  of t h e  

a t t r a c t i v e  n u i s a n c e  d o c t r i n e  i n  o r d e r  t o  conv ince  t h e  j u r o r s  of t h e  

v i a b i l i t y  of t h e  c l a i m  and t o  p o i n t  o u t  t h a t  t h e  j u r o r s  had t o  

fol low t h e  l a w  e v e n  if  t h e y  d i s a g r e e d  with t h e  d o c t r i n e .  

S t r i p p e d  of t h e i r  r i g h t  t o  h a v e  t h e  p r o p e r  and  s p e c i f i c  i s s u e s  

s u b m i t t e d  t o  t h e  j u r o r s ,  t h e  M a r t i n e l l o s  w e r e  l a i d  b a r e  i n  c l o s i n g  

a rgument  w i t h u u t  t h e  p r o t e c t i o n  a f f o r d e d  by t h e  d o c t r i n e .  The 

Responden t  i n  c l o s i n g  w a s  s u c c e s s f u l l y  a b l e  t o  a t t a c k  t h e  

c r e d i b i l i t y  of t h e  minors c l a i m  who w a s  t r e s p a s s i n g  i n  a d a n g e r o u s  

c o n s t r u c t i o n  site: 

... t h e  real neg l igence  i n  t h i s  case ... is t h e  neg l igence  of 
C h r i s t i a n  going t o  t h a t  c o n s t r u c t i o n  si te when h e  f u l l y  knew 
h e  wasn’t al lowed t o  b e  t h e r e .  

(R351) 

... when you look  a t  t h e  c o m p a r a t i v e  neg l igence  and p u t  down 
a breakdown and  r e s p o n s i b i l i t y  f o r  t h e  acts... 

(R353) 

T h e s e  two e x c e r p t s  c l e a r l y  show a n  a rgument  of o r d i n a r y  

negl igence ,  and n o t  t h e  i s s u e  of r e a l i z a t i o n  of r i s k  involved,  a s  

is c o v e r e d  i n  3.26 of t h e  F lo r ida  S t a n d a r d  J u r y  I n s t r u c t i o n s .  The 

j u r y  c o u l d  h a v e  e a s i l y  b e l i e v e d  t h a t  t h e  minor s h o u l d  n u t  h a v e  been  

t h e r e ,  and b u t  c o u l d  h a v e  found  t h a t  t h e  t e n - y e a r  old did n o t  

realize t h e  r i s k  invo lved  and would t h e n  h a v e  g i v e n  h i m  a f u l l  

r e c o v e r y .  
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B e c a u s e  t h e  f l a v o r  of t h e  case w a s  changed i n t o  a n  a l l - o u t  



a s s a u l t  on t h e  minor’s negl igence ,  t h e  damages  award  t o  t h e  minor 

w a s  t a i n t e d .  Common s e n s e  and l o g i c  d i c t a t e d  t h a t  t h e  ch i ld  w a s  

where  h e  did n o t  be long and c o u n s e l  for t h e  chi ld  c o u l d  n o t  a r g u e  

t h a t  t h e r e  is a s p e c i a l  l a w  d e s i g n e d  t o  p r o t e c t  c h i l d r e n  and g i v e  

them a r e c o v e r y  where  a n  a d u l t  would h a v e  no v i a b l e  c a u s e  of 

a c t i o n .  

A t t r a c t i v e  n u i s a n c e  cases r e q u i r e  a t t r a c t i v e  n u i s a n c e  j u r y  

i n s t r u c t i o n s  a 5  a re  prov ided  i n  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s ,  

3.2d. 

S t a n d a r d  neg l igence  cases r e q u i r e  s t a n d a r d  or o r d i n a r y  

neg l igence  j u r y  c h a r g e s .  

T h e r e  iire v a r i o u s  f o r m s  of negl igence ,  inc luding o r d i n a r y  

negl igence ,  a t t r a c t i v e  n u i s a n c e ,  res i p s a  l o q u i t u r ,  and  

p r o f e s s i o n a l  ma lp rac t i ce .  Each h a s  c e r t a i n  unique  j u r y  

i n s t r u c t i o n s  which t r iggers  counse l ‘ s  r i g h t  t o  make c e r t a i n  

a r g u m e n t s  and e x p l a n a t i o n s  dur ing  c los ing.  

In Dukes v. Pinder,  s u p r a ,  involving a n  a t t r a c t i v e  n u i s a n c e  

claim, a t t r a c t i v e  n u i s a n c e  c h a r g e s  w e r e  c o r r e c t l y  g iven  and  t h e  

Third  D i s t r i c t  upheld t h e  t r i a l  c o u r t ’ s  d e c i s i o n  n o t  t o  c h a r g e  with 

o r d i n a r y  neg l igence  i n s t r u c t i o n s .  

‘The comments t o  F lo r ida  S t a n d a r d  J u r y  I n s t r u c t i o n  3.2d 

c l e a r l y  c o n t a i n  t h e  a p p r o p i a t e  i n s t r u c t i o n s  for a n  a t t r a c t i v e  

n u i s a n c e  case, s u p p o r t e d  by L a r n e l  Bu i lde r s ,  Inc. v. Martin,  110 

So.2d 649 (Fla. 1959). 

Mart ine l lo ,  t h e  i n s t a n t  case, p r e s e n t s  a classic a t t r a c t i v e  

s 



n u i s a n c e  case, f i t  f o r  a l a w  s c h o o l  t o r t s  t ex tbook .  I t  was a 

c o n s t r u c t i o n  si te of s i n g l e - f  amily homes (R 168,392,336,410), which 

w a s  n o t  f e n c e d  i n  a s  it s h o u l d  h a v e  been. ( R  160). The 

Respondent’s  r e p r e s e n t a t i v e  t e s t i f i e d  t h a t  t h e  p u r p o s e  of t h e  

f e n c e s ,  i n t e r  a l ia ,  is t o  keep  o u t  c h i l d r e n  (RlCO).  W e  f u r t h e r  

s t a t e d  t h a t  t h e  l a d d e r  in  a pho tograph  (Exhibit  1 - B )  w a s  b u i l t  by 

t h e  Respondent  and w a s  a t  t i m e s  l e f t  u p r i g h t  a g a i n s t  t h e  homes, 

a l t h o u g h  t h e y  w e r e  s u p p o s e d  t o  b e  p u t  away iR161).  ‘Two boys ,  

inc luding t h e  minor P e t i t i o n e r ,  climbed up t h e  l a d d e r  o n t o  t h e  r o o f  

of o n e  h o u s e  (R 168-2, 186, 187, 188). 

The J o i n t  P r e - T r i a l  S t i p u l a t i o n  (R41Oi, s t a tes ,  i n t e r  alia, 

t h a t  ” ... t h e  Defendan t  w a s  neg l igen t ,  p u r s u a n t  t o  t h e  ’ a t t r a c t i v e  

n u i s a n c e ’  d o c t r i n e  ... e n t i c i n g  minors  t o  climb up t o  t h e  roof of 

s a i d  h o u s e ”  (RlZO).  

The Responden t  did n o t  claim i n  its a f f i r m a t i v e  d e f e n s e s  o r  

i n  t h e  J o i n t  P r e - T r i a l  S t i p u l a t i o n  t h a t  it  o b j e c t e d  t o  t h e  

a t t r a c t i v e  n u i s a n c e  d o c t r i n e  cir t h a t  it was inappl icable .  

Accordingly, when t h e  Respondent ,  on  t h e  f i r s t  d a y  of t r ia l  

a d m i t t e d  negl igence ,  t h a t  is, d u t y  and b r e a c h  of d u t y  i R 1 2 ) ,  it 

cou ld  only b e  t o  t h e  e l e m e n t s  of a t t r a c t i v e  n u i s a n c e  which w a s  t h e  

only t h e o r y  of r e c o v e r y  p leaded.  The admiss ions  cou ld  n o t  c o n v e r t  

t h e  P e t i t i o n e r s ’  case i n t o  o n e  of s t a n d a r d  negl igence .  

T h e r e f o r e ,  a t t r a c t i v e  n u i s a n c e  w a s  t h e  t y p e  of claim which 

s h o u l d  h a v e  b e e n  s u b m i t t e d  t o  t h e  j u r o r s  and c o u n s e l  would t h e n  

h a v e  b e e n  e n t i t l e d  t o  exp la in  and a r g u e  t h i s  law i n  c los ing.  The 



f a c t  t h a t  t h e  Responden t  may h a v e  a d m i t t e d  t o  some of t h e  e l e m e n t s  

of a t t r a c t i v e  n u i s a n c e  d o s  n o t  a u t h o r i z e  t h e  C o u r t  t o  c h a r g e  on a 

t h e o r y  n o t  p l e a d e d  or a t t e m p t e d  t o  p r o v e  - - s t a n d a r d  negl igence .  

D u k e s  v. P inder .  s u p r a .  

During t r i a l ,  t h e  P e t i t i o n e r s  a t t e m p t e d  t o  f u r t h e r  p r o v e  

a t t r a c t i v e  n u i s a n c e  with some a d d i t i o n a l  p h o t o g r a p h s ,  and t h e  C o u r t  

d id  n o t  want f u r t h e r  e v i d e n c e  of t h e  claimed i s s u e  a f t e r  t h e  

r e s p o n d e n t ’ s  admiss ion of t h e  b r e a c h  of d u t y  t o  t h e  minor i R 1 2 ) .  

Opposing c o u n s e l  only a r g u e d  a g a i n s t  t h e  u s e  of a t t r a c t i v e  

n u i s a n c e  j u r y  i n s t r u c t i o n s  because  s t a n d a r d  neg l igence  i n s t r u c t i o n s  

would and d id  change  t h e  e n t i r e  f l a v o r  of t h e  case. 

Responden t  would l ike  t o  b u r y  t h e  c o u n t l e s s  r e f e r e n c e s  t o  t h e  

a t t r a c t i v e  n u i s a n c e  claim i n  t h e  r e c o r d  ( R 3 2 ,  33, 46, 72, 92, 93, 

160, lG1, 168, 169, 173, 174, 179, 185, 186, 187, 188, 203, 204, 

254,255, 256, 257, 258, 259, 260, 273, 274, 275, 273, 280, 282, 

283, 284, 285, 286, ’304, 305, 311, 312, 314, 332, 336, 410, 7 3 2 )  

and  hope t h a t  t h i s  c o u r t  w i l l  i g n o r e  t h e i r  p r e s e n c e .  Th i s  is 

b e c a u s e  o r d i n a r y  p r i c i p l e s  of neg l igence  a re  more f a v o r a b l e  t o  a 

d e f e n d a n t ,  when t h e  f a c t s  of a case a r e  t h a t  a ch i ld  t r e s p a s s e r  

climbed o n t o  a r o o f  of a h o u s e  u n d e r  c o n s t r u c t i o n  and  f e l l .  

T h a t  is why t h e  Responden t  h a s  c o n t i n u e d  t o  cite G r e e n  S p r i n q s  

v. C a l v e r a ,  s u p r a ,  w h i c h  h a s  some l anguage  - - a l t h o u g h  t a k e n  

comple te ly  o u t  of c o n t e x t  - -  f a v o r a b l e  t o  it’s p o s i t i o n .  

In Green  S p r i n q s  v. C a l v e r a ,  s u p r a ,  it w a s  a s t a n d a r d  

neg l igence  c a s e .  A minor, a g u e s t  a t  a r e s i d e n t i a l  home, w a s  



ki l led  when a n  i t e m  fell on  t h e  minor's head. The t r i a l  c o u r t  and 

t h e  a p p e l l a t e  c o u r t s  c o r r e c t l y  he ld  t h a t  a t r a c t i v e  n u i s a n c e  w a s  

inappl icable .  

A c l o s e  a n a l y s i s  of Green S p r i n q s  r e v e a l s  t h e  comple te  

i n a p p i c a b i l i t y  t o  t h e  i n s t a n t  a c t i o n .  There ,  t h e  d e c e a s e d  minor 

w a s  a n  i n v i t e e  a t  a cample ted  r e s i d e n t i a l  home. H e r e ,  CHRISTIAN 

MARTINELLO was a t r e s p a s s e r  a t  a c o n s t r u c t i o n  site. T h e r e  w a s  no 

w a s  e v i d e n c e  t o  s u p p o r t  a n  a t t r a c t i v e  n u i s a n c e  c l a i m  i n  Green  

S p r i n q s  b e c a u s e  t h e  chi ld  was a n  i n v i t e e  i n  f a c t  and was n o t  l u r e d  

t o  a d a n g e r o u s  l o c a t i o n  which t h e  owner knew o r  s h o u l d  h a v e  known 

would b e  a t t r a c t i v e  t o  childr.en. 

Th i s  Honorable  C o u r t  s h o u l d  l a y  t o  rest t h e  a t t e m p t e d  

a p p l i c a t i o n  of Green Sprincls t o  t h e  c a s e  sub judice .  

Responden t  d e s c r i b e s  a s  "absurd"  (p.7 of its b r i e f )  t h e  

a rgument  t h a t  a t  least t h e  l a s t  e l e m e n t  of t h e  a t t r a c t i v e  n u i s a n c e  

c h a r g e  s h o u l d  h a v e  b e e n  i n s t r u c t e d  t o  t h e  j u r y ,  w i t h o u t  j u s t i f y i n g  

how t h a t  p a r t i c u l a r  e l ement ,  t h e  r e a l i z a t i o n  of t h e  r i s k  invo lved  

i n  meddling with t h e  a t t r a c t i v e  nu i sance ,  w a s  c o v e r e d  e l s e w h e r e  i n  

t h e  i n s  t r u  c t i o  n s . 
Responden t  a r g u e s  t h a t  s i n c e  t h e  j u r y  found  t h e  minor 80% a t  

f a u l t ,  it found  t h a t  t h e  minor knew and a p p r e c i a t e d  t h e  r i s k  of 

climbing o n t o  t h e  r o o f  of a house ,  and  t h a t  t h e  minor b e n e f i t t e d  

from proceed ing  under  o r d i n a r y  neg l igence  p r i n c i p l e s .  This  

a rgument  is fundamenta l ly  f lawed b e c a u s e  t h e  p r o p e r  l e g a l  i s s u e s  

w e r e  n o t  p r e s e n t e d  f o r  d e t e r m i n a t i o n  and  c o u n s e l  f o r  t h e  minor 
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cou ld  n o t  a rgue  a t  c l o s i n g  with t h e  f o r c e  of t h e  l a w .  I t  is 

unsound l o g i c  t h a t  a f inding Lased upon e r r o n e o u s  a p p l i c a t i o n s  of 

t h e  l a w  j u s t i f i e s  t h e  g iv ing of t h e  i n c o r r e c t  i n s t r u c t i o n s .  

A j u r y  c o u l d  h a v e  e a s i l y  found  t h a t  t h e  minor did n o t  

a p p r e c i a t e  t h e  r i s k  invo lved  and  would h a v e  g iven  him a f u l l  

r e c o v e r y ,  a t  a much h i g h e r  f i g u r e  t h a n  $10,000.00, i f  t h e  p r o p e r  

f l a v o r  of t h e  a t t r a c t i v e  n u i s a n c e  d o c t r i n e  w e r e  given.  A j u r y  

c o u l d  c o n s i d e r  t h a t  t h e  minor did n o t  be long on t h e  r o o f  

(negl igence) ,  b u t  f i n d  t h a t  he did n o t  realize and a p p r e c i a t e  t h e  

r i s k  (K185, 186, 187, 188) and g i v e  him a v e r d i c t .  

The Complaint, J o i n t  P r e -  T r i a l  S t i p u l a t i o n  and e v i d e n c e  f o r c e d  

t h e  Defendan t  t o  admit  a t  t r i a l  t h a t  it owed a d u t y  t o  t h e  minor 

which it b reached .  This  c o n v e r t e d  t h e  minor i n t o  a i n v i t e e  v i a  t h e  

a t t r a c t i v e  n u i s a n c e  d o c t r i n e  so t h a t  h e  cou ld  r e c o v e r ,  e v e n  though  

h e  was a t respasser .  Respondent ,  i n c r e d i b l y  would h a v e  t h i s  c o u r t  

b e l i e v e  t h a t  o n c e  a defendan.t;  is f o r c e d  t o  o r  c o n c e d e s  c e r t a i n  

e l e m e n t s  of on a t t r a c t i v e  n u i s a n c e  claim, t h a t  t h e  r emainder  of t h e  

case s h o u l d  p r o c e e d  o n  o r d i n a r y  neg l igence  p r inc ip les .  G r e e n  

S p r i n q s  v. C a l v e r a ,  s u p r a ,  does n o t  s t a n d  f o r  t h i s  p r o p o s i t i o n ,  n o r  

is t h e r e  only  l a w  i n  s u p p o r t  t h e r e o f  c i t e d  i n  t h e  Fourth D i s t r i c t ’ s  

dec i s ion ,  Mar t ine l lo  v. B & F‘ USA, lnc., s u p r a .  

F l o r i d a  l a w  is comple te ly  t o  t h e  c o n t r a r y .  

Responden t  a p p a r e n t l y  u r g e s  t h i s  c o u r t  t o  a d o p t  c o m p a r a t i v e  

neg l igence  t o  a t t r a c t i v e  n u i s a n c e  cases. Th i s  would g r e a t l y  

p r e j u d i c e  i n j u r e d  chi ldren’s  r i g h t s .  A s  t h e  law is now, it is an  
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all o r  no th ing  s i t u a t i o n  where in  t h e  key i s s u e  is whe the r  t h e  chi ld  

r e a l i z e d  t h e  risk i nvo lved  i n  meddling with t h e  d a n g e r o u s  

cond i t ion .  Based  upon t h e  e l e m e n t s  c o n t a i n e d  i n  3.2d of t h e  j u r y  

c h a r g e s ,  t h e r e  a p p e a r s  t o  b e  in  t h e  l a w  a f o r g i v i n g  of chi ldren‘s  

wrongdoing i n  going t o  a d a n g e r o u s  site, if  t h e r e  is a f inding of 

l a c k  of r e a l i z a t i o n  of t h e  r i s k ,  b e c a u s e  c h i l d r e n  o € t e n  do n o t  

a p p r e c i a t e  risks and  d a n g e r s  a s  a d u l t s  do and  w e  wish t o  p r o t e c t  

ch i ld ren .  Applying o r  d i n s  r y  p r i n c i p l e s  of neg l igence  w i l l  a l m o s t  

a l w a y s  r e s u l t  in  a d e f e n s e  v e r d i c t  o r  c o m p a r a t i v e  neg l igence  of t h e  

minor i n  a v e r y  high p e r c e n t a g e .  

Nor i s  t h e r e  a n y  m e r i t  t o  Respondent’s  a rgument  t h a t  any  e r r o r  

concern ing  t h e  a t t r a c t i v e  n u i s a n c e  d o c t r i n e  d o e s  n o t  r e q u i r e  a new 

t r i a l  on damages and t h a t  t h e  P e t i t i o n e r s  n e v e r  o b j e c t e d  t o  t h e  

damages  award.  

P e t i t i o n e r s ’  p o s t -  t r i a l  mot ions  18770-778) s p e c i f i c a l l y  

a d d r e s s e d  t h e  i s s u e  t h a t  t h e  c r e i d b i l i t y  of t h e i r  case was d i l u t e d ,  

t h a t  t h e  f a i l u r e  t o  g i v e  t h e  p r o p e r  j u r y  i n s t r u c t i o n s  p r e j u d i c e d  

and  t a i n t e d  t h e i r  case, t h a t  only t h e  d o c t r i n e  cou ld  a f f o r d  them 

a f a i r  t r i a l .  Implied in  t h a t  is t h a t  a new t r i a l  would inc lude  

o n e  on damages  a s  w e l l .  ?‘he b r i e f s  i n  t h e  F o u r t h  D i s t r i c t  a s k e d  

f o r  a new t r i a l  on damages,  a s  d o e s  t h e  pending a p p e a l .  

REBUTTAL ARGUMENT I1 

I t  w a s  d e f e n s e  c o u n s e l  who a t  t r i a l  s t a t e d  h e  was c o n t e s t i n g  

only c o m p a r a t i v e  neg l igence  and damages  ( R l Z ) .  



I f  h e  had  s t a t e d  h e  w a s  c o n t e s t i n g  w h e t h e r  t h e  minor. realized 

t h e  risk i n v o l v i n g  wi th  meddling wi th  t h e  d a n g e r o u s  c o n d i t i o n ,  t h e n  

t h e r e  would h a v e  b e e n  an a p p r o p r i a t e  j u r y  i n s t r u c t i o n ,  3.2d, 

a p p l i c a b l e .  

Howevsr, the s t a t e m e n t  of d e f e n s e  counsel mus t  b e  t a k e n  i n  

l i g h t  o f  t h e  caselaw t h a t  " c o m p a r a t i v e  neg l igence '  is n o t  t o  b e  

c o n s i d e r e d  i n  a n  a L t r a c t i v e  n u i s a n c e  case. See comments  a n  F l o r i d a  

S t a n d a r d  Jury Instruction, 3.2d; L a r n e l  B u i l d e r s  Inc. v. Mar t in ,  

supra;  Dukes v. P inde r ,  s u p r a ;  41 Fla .  Jur.2d " P r e m i s e s  L iab i l i t y , "  

s e c t i o n  58; 16 A L R  3d 59, s e c t i o n  3(d; d i s s e n t i n g  opin ion ,  

M a r t i n e l l o  v. B & f" U S A ,  s u p r a .  

14 



. 

CONCLUSION 

Based  upon t h e  f o r e g o i n g  law, legal a n a l y s i s ,  and  r e b u t t a l  of 

Responden t ' s  a rguments ,  t h e  P e t i t i o n e r s  r e s p e c t f u l l y  r e q u e s t  a 

r e v e r s e  of t h e  F o u r t h  District's holding on t h e  a t t r a c t i v e  

n u i s s a n c e  i s s u e s  and the r e l i e f  r e q u e s t e d  in  t h e  i n i t i a l  b r i e f  on 

t h e  m e r i t s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

- 
ALEX T. B A R A K ,  ESQUIRE 
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