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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  F o u r t h  D i s t r i c t  

C o u r t  of Appeal a n d  t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  T h e  

Responden t  was t h e  appellee a n d  t h e  p r o s e c u t i o n ,  r e s p e c t i v e l y ,  i n  

t h o s e  lower c o u r t s .  In t h e  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  

t o  as  t h e y  appear b e f o r e  t h i s  H o n o r a b l e  C o u r t .  

The  symbol  "A" w i l l  be u s e d  t o  r e f e r  t o  t h e  a p p e n d i x  w h i c h  

i n c l u d e s  t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  o f  appeal. 
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STATEMENT OF THE CASE AND FACTS 

T h e  r e l e v a n t  p o r t i o n  o f  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  shows 

P e t i t i o n e r  p l e a d e d  n o l o  c o n t e n d e r e  r e s e r v i n g  t h e  r i g h t  t o  appea l  

t h e  d e n i a l  of a m o t i o n  t o  s u p p r e s s  h i s  s t a t e m e n t s  (Al). T h e  

e v i d e n c e  showed a f t e r  P e t i t i o n e r ' s  a r res t  h e  was a d v i s e d  o f  h i s  

r i g h t s  p u r s u a n t  t o  M i r a n d a  v .  A r i z o n a ,  3 8 4  U.S. 4 3 6 ,  86 S . C t .  

1 6 0 2 ,  1 6  L.Ed.2d  6 9 4  ( 1 9 6 6 )  s e v e r a l  t imes ( A l - 2 ) .  P e t i t i o n e r  

o r a l l y  c o n f e s s e d  t o  a murder  ( A 2 ) .  A set of Miranda  w a r n i n g s  was 

g i v e n  t o  P e t i t i o n e r  p r i o r  t o  t a k i n g  h i s  t a p e d  c o n f e s s i o n  ( A 2 ) .  

T h e  f o l l o w i n g  o c c u r r e d  a t  t h a t  t i m e :  

[ D e p u t y ]  . . . I f  y o u  d o n ' t  h a v e  money fo r  a 
lawyer, t h e  c o u n t y  w i l l  p a y  f o r  a l a w y e r  t h a t  
c a n  r e p r e s e n t  you a t  t h a t  time i n  c o u r t ,  d o  you 
u n d e r s t a n d ?  

[ D e f  e n d a n t l  Okay. 

[ D e p u t y ]  ( I n d i s c e r n i b l e )  and  t o  h a v e  a l a w y e r  
p r e s e n t ,  you  c a n  d o  t h a t ,  d o  y o u  u n d e r s t a n d  
t h a t ?  

[De fendan t ]  Bu t  wha t  a b o u t  i f  I d o n ' t  h a v e  a n y  
money? 

[Deputy]  Bu t  d o  you u n d e r s t a n d  t h e  r i g h t s  I am 
r e a d i n g  t o  you ,  do you u n d e r s t a n d ?  D o  you want  
t o  t a l k  t o  us?  

[ D e f e n d a n t ]  Y e s .  

( A 2- 3 )  ( f o o t n o t e s  o m i t t e d ) .  P e t i t i o n e r  a r g u e d  t h a t  a f t e r  t h e  

s t a t e m e n t ,  " B u t  w h a t  a b o u t  i f  I d o n ' t  h a v e  a n y  money ,"  a f t e r  

b e i n g  t o l d  o f  t h e  r i g h t  t o  h a v e  a n  a t t o r n e y ,  was made f u r t h e r  

q u e s t i o n i n g  s h o u l d  be l i m i t e d  t h e r e a f t e r  t o  c l a r i f y i n g  t h a t  

s t a t e m e n t  t o  d e t e r m i n e  i f  P e t i t i o n e r  would want  c o u n s e l  i f  a v a i l -  

a b l e  a t  no  cost.  P e t i t i o n e r ' s  a rgumen t  was r e j e c t e d  i n  t h e  t r i a l  

court ( A 4 ) .  P e t i t i o n e r  appealed. 



On May 3 1 ,  1 9 8 9 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 

a f f i r m e d  t h e  t r i a l  c o u r t  ( A l - 5 ) .  P e t i t i o n e r  f i l e d  a m o t i o n  f o r  

r e h e a r i n g  w h i c h  was d e n i e d  o n  J u n e  2 8 ,  1 9 8 9  ( A 8 ) .  The  F o u r t h  

D i s t r i c t  C o u r t  of Appeal s t a y e d  i s s u a n c e  o f  t h e  m a n d a t e  d u r i n g  

t h i s  C o u r t ' s  r e v i e w  ( A 9 ) .  On J u l y  2 6 ,  1989 ,  P e t i t i o n e r  t ime ly  

f i l e d  a n o t i c e  t o  i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u r i s d i c t i o n .  
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SUMMARY OF THE ARGUMENT 

T h e  i n s t a n t  d e c i s i o n  s o u g h t  t o  b e  r e v i e w e d  is i n  e x p r e s s  and  

d i r e c t  c o n f l i c t  w i t h  F i e l d s  v.  S t a t e ,  402 So.2d 46  ( F l a .  1st DCA 

1 9 8 6 ) .  T h u s ,  t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  i n s t a n t  

case. The  c o n f l i c t  p r e s e n t e d  i s  a n  i m p o r t a n t  o n e .  T h i s  C o u r t  

s h o u l d  accept j u r i s d i c t i o n  of t h i s  c a u s e .  
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ARGUMENT 

T H E  D E C I S I O N  O F  THE FOURTH DISTRICT COURT OF 
APPEAL EXPRESSLY AND DIRECTLY CONFLICTS WITH 
DECISIONS OF ANOTHER DISTRICT COURT OF APPEAL. 

P e t i t i o n e r  i n v o k e s  t h i s  C o u r t ' s  " c o n f l i c t "  j u r i s d i c t i o n  

u n d e r  A r t i c l e  V ,  S 3 ( b ) ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n  ( 1 9 8 0 1 ,  a n d  

F1a.R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( i v ) .  A r t i c l e  V, S 3 ( b ) ( 3 )  p r o v i d e s  t h a t  

r e v i e w  may b e  s o u g h t  of d e c i s i o n s  of d i s t r i c t  c o u r t s  o f  appeal 

t h a t  " e x p r e s s l y  and  d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  of a n o t h e r  

d i s t r i c t  c o u r t  o f  appea l  o r  o f  t h e  s u p r e m e  c o u r t  o n  t h e  same 

q u e s t  i o n  of 1 aw. " 

C o n f l i c t  j u r i s d i c t i o n  is p r o p e r l y  f o u n d  when t h e  d e c i s i o n  

s o u g h t  t o  b e  r e v i e w e d  and  t h o s e  h o l d i n g s  of o t h e r  F l o r i d a  appel-  

l a t e  c o u r t s  o r  t h i s  H o n o r a b l e  C o u r t  a p p l i e s  a r u l e  of law t o  

p r o d u c e  a d i f f e r e n t  r e s u l t  t h a n  o t h e r  s t a t e  a p p e l l a t e  c o u r t s  

f a c e d  w i t h  s u b s t a n t i a l l y  t h e  same f a c t s .  D o d i  P u b l i s h i n g  v .  

E d i t o r i a l  America ,  S.A., 385  So.2d 1 3 6 9  ( F l a .  1 9 8 0 ) ;  J e n k i n s  v .  

S t a t e ,  3 8 5  So .2d  1 3 5 6  ( F l a .  1 9 8 0 ) ;  A r t i c l e  V ,  § 3 ( b ) ( 3 ) ,  - F l a .  

C o n s t .  ( 1 9 8 0 ) ;  F1a.R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( i v ) .  

R e c e n t l y  t h i s  C o u r t  i n  The  F l o r i d a  S t a r  v .  B . J . F . ,  530 So.2d 

2 8 6 ,  288  ( F l a .  1 9 8 8 )  e x p l a i n e d  t h a t  "i t  i s  n o t  n e c e s s a r y  t h a t  

c o n f l i c t  a c t u a l l y  e x i s t  f o r  t h i s  C o u r t  t o  possess s u b j e c t - m a t t e r  

j u r i s d i c t i o n ,  o n l y  t h a t  t h e r e  be some s t a t e m e n t  or  c i t a t i o n  i n  

t h e  o p i n i o n  t h a t  h y p o t h e t i c a l l y  c o u l d  c rea te  c o n f l i c t  i f  t h e r e  

was a n o t h e r  o p i n i o n  r e a c h i n g  a c o n t r a r y  r e s u l t . "  

, 
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I n  t h e  p r e s e n t  case t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal was 

p r e s e n t e d  w i t h  w h e t h e r  t h e  police mus t  cease a l l  c u s t o d i a l  i n t e r -  

r o g a t i o n  o n c e  a n  a c c u s e d  makes a s t a t e m e n t  r e g a r d i n g  h i s  i n a b i l -  

i t y  t o  a f f o r d  c o u n s e l  i n  r e s p o n s e  t o  b e i n g  i n f o r m e d  h e  h a s  a 

r i g h t  t o  c o u n s e l .  T h e  m a j o r i t y  o p i n i o n  q u o t e s  t h e  f o l l o w i n g  

r e l e v a n t  p o r t i o n  of a tape made i m m e d i a t e l y  p r io r  t o  P e t i t i o n e r ' s  

c o n f e s s i o n :  

[ D e p u t y ]  . . . I f  y o u  d o n ' t  h a v e  money f o r  a 
l a w y e r ,  t h e  c o u n t y  w i l l  p a y  f o r  a l a w y e r  t h a t  
c a n  r e p r e s e n t  you a t  t h a t  t i m e  i n  c o u r t ,  d o  you 
u n d e r s t a n d ?  

[ D e f e n d a n t ]  Okay. 

[ D e p u t y ]  ( I n d i s c e r n i b l e )  and  t o  h a v e  a l a w y e r  
p r e s e n t ,  you  c a n  d o  t h a t ,  d o  y o u  u n d e r s t a n d  
t h a t ?  

[De fendan t ]  Ru t  wha t  a b o u t  i f  I d o n ' t  h a v e  a n y  
money? 

[Deputy]  Bu t  do you u n d e r s t a n d  t h e  r i g h t s  I am 
r e a d i n g  t o  you ,  do you u n d e r s t a n d ?  D o  you want  
t o  t a l k  t o  us?  

[ D e f e n d a n t ]  Y e s .  

( e m p h a s i s  s u p p l i e d )  . 
( A 2 - 3 )  ( f o o t n o t e s  o m i t t e d ) .  T h e  m a j o r i t y  o p i n i o n  c i ted t o  t h e  

t r i a l  c o u r t ' s  f i n d i n g  t h a t  P e t i t i o n e r  h a d  b e e n  f u l l y  e x p l a i n e d  

h i s  r i g h t s  p r e v i o u s l y  a n d ,  despi te  t h e  f a c t  t h a t  P e t i t i o n e r  d i d  

n o t  f u l l y  comprehend h i s  r i g h t s ,  t h e  police a c t i o n s  of c o n t i n u i n g  

i n t e r r o g a t i o n  w i t h o u t  a n y  c l a r i f i c a t i o n  a f t e r  P e t i t i o n e r ' s  ques-  

t i o n  was p e r m i s s i b l e .  T h e  d i s t r i c t  c o u r t  a f f i r m e d  t h e  t r i a l  

c o u r t ' s  d e n i a l  o f  t h e  m o t i o n  t o  s u p p r e s s .  Whether  t h e  ma jo r i ty ' s  

d e c i s i o n  i s  correct, or i n c o r r e c t ,  is n o t  r e l e v a n t  a t  t h i s  p o i n t .  
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Howeve r ,  t h e  m a j o r i t y  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  c o n f l i c t s  

w i t h  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal ' s  d e c i s i o n  i n  F i e l d s  v .  

S t a t e ,  402 So.2d 46 ( F l a .  1st DCA 1 9 8 1 ) .  

L i k e  t h e  p r e s e n t  case ,  i n  F i e l d s  v .  S t a t e ,  s u p r a ,  despi te  

t h e  f a c t  t h a t  t h e  d e f e n d a n t  h a d  p r e v i o u s l y  b e e n  r e p e a t e d l y  

a d v i s e d  of a n d  i n d i c a t e d  t h a t  h e  u n d e r s t o o d  h i s  Miranda  r i g h t s ,  

t h e  d e f e n d a n t  r e s p o n d e d ,  "I c a n ' t  a f f o r d  t o  g e t  one"  when a s k e d  

i f  h e  wanted a l a w y e r :  

A p p e l l a n t  was, i n  f o r m a l  terms,  r e p e a t e d l y  
a d v i s e d  o f  a n d  s a i d  t h a t  h e  u n d e r s t o o d  h i s  
M i r a n d a  r i g h t s ,  b u t  u p o n  b e i n g  a s k e d  i f  h e  
w a n t e d  a l a w y e r  h i s  r e s p o n s e  was t h a t  "I c a n ' t  
a f f o r d  t o  g e t  one ."  A p p e l l a n t ' s  i n t e r r o g a t o r s  
d i d  n o t  t h e n  or a t  a n y t i m e  t h e r e a f t e r  make a n y  
f u r t h e r  s t a t e m e n t  o r  c l a r i f i c a t i o n  r e g a r d i n g  
h i s  r i g h t  t o  c o u n s e l .  

402 So.2d a t  47.  

U n l i k e  t h e  d e c i s i o n  s o u g h t  t o  be r e v i e w e d ,  t h e  c o u r t  h e l d  i n  

F i e l d s  t h a t  "... a p p e l l a n t ' s  s t a t e m e n t  r e g a r d i n g  h i s  i n a b i l i t y  t o  

a f f o r d  a n  a t t o r n e y  shows p l a i n l y  t h a t  a p p e l l a n t  d i d  n o t  i n t e l l i -  

g e n t l y  comprehend t h e  meaning of h i s  Miranda  r i g h t s  t o  h a v e  coun-  

s e l  e v e n  i f  h e  c o u l d  n o t  a f f o r d  t h e  cost." 402 So.2d a t  47. I n  

o t h e r w o r d s ,  t h e  same f a c t s  i n  F i e l d s  and  t h e  i n s t a n t  case h a v e  

r e s u l t e d  i n  d i f f e r e n t  r e s u l t s .  The  t w o  cases c ~ n f l i c t . ~  

I t  s h o u l d  a l so  be n o t e d  t h a t  i n  t h e  p r e s e n t  case P e t i t i o n e r ' s  
t a p e d  c o n f e s s i o n  was made a f t e r  h e  h a d  made o t h e r  c o n f e s -  
s i o n s .  T h e s e  f a c t s  w o u l d  n o t  d i m i n i s h  a n y  c o n f l i c t .  I n  
F i e l d s ,  s u p r a ,  o t h e r  c o n f e s s i o n s  w h i c h  were made prior and 
s u b s e q u e n t  t o  t h e  d e f e n d a n t ' s  c o n f e s s i o n  i n  q u e s t i o n  were 
a l s o  h e l d  t o  b e  i n a d m i s s i b l e  w h e r e  t h e  d e f e n d a n t  made t h e  
s t a t e m e n t  a b o u t  n o t  a f f o r d i n g  a n  a t t o r n e y .  L i k e w i s e ,  i n  t h i s  
case P e t i t i o n e r ' s  p r i o r  c o n f e s s i o n s  would n o t  be a d m i s s i b l e  
where P e t i t i o n e r  made a s t a t e m e n t  which  i n d i c a t e d  t h a t  h e  was 
u n a w a r e  o f  h i s  r i g h t  t o  c o u n s e l  e v e n  t h o u g h  h e  c o u l d  n o t  
a f f o r d  one .  
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B e c a u s e  t h e  c o n f l i c t  w i t h  F i e l d s  is b o t h  d i r e c t  and  e x p r e s s  

t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  i n s t a n t  case. More- 

o v e r ,  t h e  c o n f l i c t  p r e s e n t e d  is a n  i m p o r t a n t  one .  T h e  c o n f l i c t -  

i n g  d e c i s i o n s  h a v e  d e m o n s t r a t e d  t h a t  t h e  d i s t r i c t  c o u r t s  h a v e  

t a k e n  d i f f e r e n t  a p p r o a c h e s  i n  e v a l u a t i n g  s t r i k i n g l y  s imilar  f a c t s  

t o  y i e l d  completely opposite r e s u l t s .  Wi th  d i f f e r e n t  p r e c e d e n t s  

e x i s t i n g  i n  F l o r i d a ,  t h e  d e s i r e d  u n i f o r m i t y  of r e s u l t s  i n  s imilar  

cases w i l l  n o t  be a c h i e v e d .  T h u s ,  t h e  p r e s e n t  c o n f l i c t  is  o n e  of 

i m p o r t a n c e  and  p r e s e n t s  t h e  type of i n t e r - d i s t r i c t  c o n f l i c t  which  

c a n  o n l y  be r e s o l v e d  by t h i s  C o u r t .  T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  

accept j u r i s d i c t i o n  o f  t h i s  c a u s e  and p r o c e e d  t o  d i s p o s e  of t h e  

i s s u e s  a f t e r  b r i e f i n g  o n  t h e  meri ts  by t h e  par t i es .  
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CONCLUSION 

T h i s  C o u r t  may and s h o u l d  exercise i t s  d i s c r e t i o n  t o  review 

t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t .  
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