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PRELIMINARY STATEKENT II 

P e t i t i o n e r ,  the State  of F l o r i d a ,  Appellee below, 

prosecu ted  Respondent, S t an l ey  B. E l l i s o n ,  Appel lant  below, i n  t h e  

Circuit Court. References t o  t h e  Record on Appeal wlll be noted  

by "R" followed by t he  a p p r o p r i a t e  page number. 
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STATEXENT OF THE CASE AND FACTS 

Respondent a c c e p t s  P e t i t i o n e r ' s  Sta tement  o f  t h e  C a s e  

and F a c t s  w i t h  t h e  following a d 2 i t i o n :  On August 25, 1989, t h e  

F i r s t  Dis t r ic t  Court  of Appeal. withdrew i t s  o r i g i n a l  op in ion  and 

s u b s t i t u t e d  a new op in ion  i n  i t s  p l a c e  ( a t t a c h e d  as  kppendix I ) .  

The August 15 ,  1989, op in ion  w a s  i d e n t i c a l  t o  t h e  f i r s t  op in ion  

excep t  for t h e  fo l lowing  c e r t i f i c a t i o n  t o  t h i s  Court  on t h e  i s s u e  

of ' j uven i l e  fu r lough  s t a t u s "  a s  " l e g a l  s t a t u s  a t  t h e  t i m e  of t h e  

offense:" Pursuant  t o  Rule 9 .030(a)  ( 2 )  ( A )  (iv) F l o r i d a  Rules of 

Appel la te  Procedure ,  w e  certify t h a t  t h i s  decisi.cn e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i th  a d e c i s i o n  of ano the r  D i s t r i c t  Court  of 

Appeal on t h e  s a m e  q u e s t i o n  of law. See B u t l e r  v. S t a t e ,  1 4  FLW 

1244 (F l a .  2d DCA May 1 9 ,  1989) .  
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- SUNMARY O F  ARGUMENT - 

Respondent agrees t h a t  t h e  i n s t a n t  case c o n f l i c t s  w i t h  

B u t l e r  -- v .  State ,  543 So.2d 432 (Fla .  2d DCA 1 9 8 9 ) .  The d e c i s i o n  

o f  the  F i r s t  D i s t r i c t  does n o t  c o n f l i c t  w i t h  o t h e r  cases on the  

issue of  second degree  murder. T h e  i n s t a n t  op in ion  d i d  n o t  dec ide  

the f a c t u a l  i s s u e  of i n t e n t  based on c o n f l i c t i n g  evidence - t he  

F i r s t  D i s t r i c t  simply decided there w a s  no proof of fac ts  from 

which a r a t i o n a l  j u r y  could  i n f e r  t h a t  Respondent a c t e d  w i t h  

i l l - w i l l ,  s p i t e  o r  malice. Therefore ,  t h e r e  i s  no c o n f l i c t  w i t h  

o ther  cases on t h e  same p o i n t  of l c w .  
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ARGUMENT 

ISSUE ONE 

THE O P I N I O N  OF THE FIRST DISTRICT COURT 
OF APPEAL EXPRESSLY AND DIRECTLY 
CONFLICTS WITH THE DECISION OF ANOTHER 
DISTRICT COURT ON THE SAME POINT OF Law. 

Respondent agrees t h e  d e c i s i o n  i n  t h i s  c a s e  e x p r e s s l y  

c o n f l i c t s  w i t h  B u t l e r  -y_ v. S t a t e ,  543 So.2d 432 (F l a .  2d  DCA 1 9 8 9 ) .  

H o w e v e r ,  t h i s  case does  n o t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  

Espinosa v. State ,  496  So.2d 236 (F la .  3d DCA 1986) on the  same 

p o i n t  o f  l a w .  Espinosa v .  S t a t e ,  sup ra ,  involved j u v e n i l e  

community con t ro l  under t h e  g u i d e l i n e s .  Th i s  case involves 

juven i le  fu r lough  s t a t u s ,  n o t  community control .  Community 

c o n t r o l  i s  de f ined  as a p a r t  of l e g a l  s t a t u s  under R u l e  3.701, 

F1a.R.Crim.P. J u v e n i l e  fu r lough  s t a t u s  i s  n o t  inc luded  i n  Rule 

3 .701  ( D )  ( 6 )  . Consequently,  no exp res s  c o n f l i c t  e x i s t s  w i t h  
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ISSUE TWO 

THE D E C I S I O N  O F  THE FIRST DISTRICT 
COURT OF APPEAL EXPRESSLY AND DIRECTLY 
CONFLICTS W I T H  D E C I S I O N S  O F  THIS  COURT 
OR OTHER DISTRICT COURTS OF APPEAL. 

The dec i s ion  i n  t h i s  case does no t  express ly  and 

d i r e c t l y  c o n f l i c t  w i t h  o t h e r  dec i s ions  on t h e  same p o i n t  of l a w  

concerning second-degree murder. None of t h e  cases  c i t e d  by 

P e t i t i o n e r  involve s i m i l a r  f a c t s  t o  t h e  i n s t a n t  case. There i s  no 

express  c o n f l i c t  w i t h  those  cases .  

The F i r s t  D i s t r i c t  decided i n  t h i s  case t h a t :  

"There i s  no view of t h e  f a c t s  he re in  
f r o m  which t h e  j u r y  could proper ly  
conclude t h a t  t h e  i n s t a n t  homicide 
c o n s t i t u t e d  second-degree murder, i n  
t h a t  t h e r e  i s  no evidence t h a t  
E l l i s o n ' s  a c t i o n s  w e r e  done " f r o m  
i l l - w i l l ,  h a t r e d ,  s p i t e  or e v i l  intent . ' '  

P e t i t i o n e r  ' s a s s e r t i o n  t h a t  t h i s  case  c o n f l i c t s  with Tibbs v. 

State ,  397 So.2d 1 1 2 0  (F la .  1981)  i s  without  merit. I n  T i b b s ,  

t h i s  Court decided whether a n  a p p e l l a t e  c o u r t  should consider  the 

legal su f f i c i ency  a s  w e l l  as e v i d e n t i a r y  weight of t h e  evidence 

produced a t  t r i a l .  The Court decided l e g a l  su f f i c i ency  was the  

only proper concern of an a p p e l l a t e  cour t .  The i s s u e  on appeal  

was "iifter a l l  c o n f l i c t s  i n  t h e  evidence and a l l  reasonable 

inferences  therefrom have been rendered i n  favor  of t h e  v e r d i c t  on 
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appeal, [is] there substantial, competent evidence to support the 

verdict and judgment." 397 So.2d at 1123. The First District 

simply decided there was not substantial, competent evidence to 

support a second-degree murder verdict. 

The cases cited by Petitioner on specific intent are 

irrelevant to this case. The First District did not decide that 

second-degree murder requires a specific inter,t, it decided there 

was no proof Respondent committed his acts of reckless driving 

with ill-will, hatred or spite. The fact that Respondent did not 

direct his actions towards a specific person ( s )  simply underscores 

the lack of proof of ill-wlll or malice. Such lack of proof is 

not an element of proof for specific intent. Petitioner is 

correct in contending that second-degree murder is a general 

intent crime. However, Petitioner misstates this principle - 
there is no need to prove a specific intent to kill. Gentry v. 

State, 437 So.2d 1097 (Fla. 1983). There is still a general 

intent to do the prohibited act with ill-will, spite or malice. 

Therefore, there is no express conflict with the cases cited by 

Petitioner on this issue. 

There is no conflict with State v. Hacker, 510 So.2d 304 

(Fla. 4th DCA 1986). Hacker involved proof of a felony - first 
degree murder charge. T h e  precise issue was whether the trial 

court erred in granting a MotiGn to Dismiss. The factual and 

Isgal differences between Hacker and the instant case negate any 

possible conflicts. Lastly, there is no conflict w i t h  the cases 

on the question of intent being a jury issue. The First District 

did not decide the issue of intent; it simply decided there was no 
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proof of acts by Respondent from which a ju ry  could i n f e r  

i l l - w i l l ,  s p i t e  or m a l i c e .  Therefore,  t h e  i n s t a n t  case  does n o t  

c o n f l i c t  w i t h  Jones v. Statg,  1 9 2  So.2d 285 (F la .  3d DCA 1 9 6 6 )  and 

Lincoln v. State,  459  So.2d 1 0 3 0  (Fla. 1 9 8 4 ) .  These cases hold 

t h a t  if there i s  some evidence from which a j u r y  could i n f e r  t h e  

requisite i n t e n t ,  the u l t i m a t e  r e s o l u t i o n  of t h a t  i s s u e  i s  for the 

t r i e r  of f ac t ,  not  an a p p e l l a t e  ccjurt. The opinion i n  t h i s  case 

d i d  not  depar t  from t h i s  p r i n c i p l e  - it decided there was a 

complete lack of proof of facts from which t h e  ju ry  could i n f e r  

genera l  i n t e n t  f o r  second-degree murder. 
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CONCLUSIOE 

Respondent agrees the opin ion  or' t h e  F i r s t  D i s t r i c t  

e x p r e s s l y  con f l i c t s  w i t h  Bu t l e r  v .  S t a t e ,  543 So.2d 432 ( F l a .  2d  

DCA 1 9 8 9 ) .  However, the other grounds suggested b y  P e t i t i o n e r  are 

n o t  express a n d  d i rec t  conf l i c t s  under R u l e  9 . 0 3 0 ( a )  ( 2 )  ( A )  (lV), 

F l o r i d a  Rules  of Appellate P r o c e d u r e .  

Respec t fu l ly  submitted,  
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PUBLIC DEFENDER 
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