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STATEMENT OF THE CASE AND FACTS 

This  cause  i s  before  t h i s  Honorable Court  f o r  review 

pursuant  t o  c e r t i f i c a t i o n  by t h e  Third  D i s t r i c t  Court  o f  

Appeal t h a t  t h e  d e c i s i o n  of t h a t  c o u r t  passed upon t h e  fol low-  

i n g  q u e s t i o n  o f  g r e a t  p u b l i c  importance: 

I S  A TRIAL JUDGE REQUIRED TO DISQUALIFY 
HERSELF ON MOTION WHERE COUNSEL FOR A 
LITIGANT HAS G I V E N  A $500 CAMPAIGN 
CONTRIBUTION TO THE POLITICAL CAMPAIGN OF 
THE TRIAL JUDGE'S SPOUSE? 

This  c a s e  was conso l ida t ed  f o r  en banc c o n s i d e r a t i o n  i n  

ques t ion .  

Court  f o r  bo th  c a s e s  and two d i s s e n t i n g  op in ions  were w r i t t e n  

One m a j o r i t y  op in ion  was w r i t t e n  fo r  t h e  Dis t r ic t  

f o r  bo th  c a s e s .  The o t h e r  c a s e  i s  before  t h i s  Honorable Court  

f o r  review under t h e  s t y l e :  

Hon. Mary Ann Mackenzie v. 
Arthur  Breakstone,  e t  a l .  
Case No. 7 4 , 8 0 0  

The d e c i s i o n  and op in ion  of  t h e  Third  Distr ict  Court  t o  be 

reviewed w i t h  t h e  d i s s e n t i n g  op in ions  i s  inc luded  i n  t h e  

appendix bound w i t h  t h i s  b r i e f  bu t  s epa ra t ed  by a p p r o p r i a t e  

d i v i d e r  and t a b .  I t  i s  publ ished a t  14 Fla.Law Weekly 2 2 2 3 .  

The fo l lowing  f a c t s  a r e  c o r r e c t l y  s t a t e d  i n  t h e  d e c i s i o n  

t o  be reviewed. 

The SUPER KIDS c a s e  was be fo re  t h e  Dis t r i c t  Court  upon 

p e t i t i o n  f o r  w r i t  of  p r o h i b i t i o n  t o  r e v e r s e  a r u l i n g  by t h e  

respondent c i r c u i t  judge denying a motion f o r  d i s q u a l i f i c a -  

t i o n .  The motion was f i l e d  by t h e  defendant ,  a l l e g i n g  t h a t  

counse l  f o r  t h e  p l a i n t i f f  had c o n t r i b u t e d  $500 t o  t h e  campaigr 
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of t h e  j u d g e ' s  husband who was a cand ida te  f o r  e l e c t i o n  t o  t h e  

o f f i c e  o f  judge.  The judge denied t h e  motion, a f t e r  g r a n t i n g  

t h e  o r e  t enus  motion t o  withdraw made by p l a i n t i f f ' s  counse l .  

The D i s t r i c t  Court he ld  t h a t  t h e  motion t o  d i s q u a l i f y  was 

l e g a l l y  s u f f i c i e n t  and should have been g ran ted ,  but  t h e  

d e c i s i o n  was c e r t i f i e d  a s  pass ing  upon a q u e s t i o n  of g r e a t  

p u b l i c  importance a s  s t a t e d  above. T i m e l y  n o t i c e  of d i s c r e -  

t i o n a r y  review was f i l e d .  

SUMMARY O F  ARGUMENT 

The law presumes t h a t  a judge i s  n o t  p re jud iced .  Such 

presumption may be overcome by a motion f o r  d i s q u a l i f i c a t i o n  

which sets f o r t h  an a c t u a l  foundat ion of  f a c t s  s u f f i c i e n t  t o  

c r e a t e  a well-founded f e a r  of b i a s .  I t  i s  n o t  enough f o r  a 

p a r t y  t o  m e r e l y  proclaim a s u b j e c t i v e  f e a r  o f  b i a s .  

t h e  motion sets f o r t h  f a c t s  which a r e  l e g a l l y  s u f f i c i e n t  t o  

Whether 

demonstra te  a reasonable  and o b j e c t i v e  f e a r  o f  b i a s  o r  p re ju-  

dice i s  a ques t ion  of law t o  be decided by t h e  t r i a l  judge .  

I f  t h e  motion t o  d i s q u a l i f y  is  l e g a l l y  i n s u f f i c i e n t ,  t he  t r i a l  

judge has  a du ty  t o  deny t h e  motion and t o  con t inue  t o  perform 

t h e  d u t i e s  o f  p r e s i d i n g  judge i n  t h e  c a s e .  

A determina t ion  t h a t  t h e  f a c t s  p resen ted  i n  t h e  Motions 

f o r  D i s q u a l i f i c a t i o n  i n  t h e  i n s t a n t  c a s e s  a r e  l e g a l l y  s u f f i -  

c i e n t  t o  r e q u i r e  t h e  Motions t o  be g ran ted ,  would contravene 

e x i s t i n g  F l o r i d a  law. 

an a t t o r n e y  f o r  a p a r t y  o r  p o l i t i c a l  suppor t  of  t h e  t r i a l  

judge by an a t t o r n e y  f o r  a p a r t y ,  s t and ing  a l o n e ,  is  n o t  

s u f f i c i e n t  t o  compel d i s q u a l i f i c a t i o n  under F l o r i d a  law. 

Fr iendship  between t h e  t r i a l  judge and 



Even though this Honorable Court is not restrained by 

existing precedent, it would not be wise to adopt the holding 

of the District Court decision. 

lawyers from supporting qualified candidates for selection as 

judges, since they would then be unable to appear before such 

qualified candidates when they become judges. 

contributions to judges throughout the state come from law- 

yers, and serious administrative difficulties would result 

from the widespread reassignment of cases and judges that 

would be necessary. 

trial judge's campaigns in an amount greater than $1,000, and 

it should not be presumed that the integrity of the trial 

judge can be purchased for $1,000. 

Such a result would prevent 

Half of the 

Florida law prohibits contributions to 

Apart from the issue of the campaign contribution there 

is no other basis to compel disqualification of the respondent 

judge in this case. 

withdraw prior to denying the motion for disqualification did 

Allowing the contributing attorney to 

not convert an 

founded fear. 

ill-founded fear of prejudice into a well- 

It should have removed any such fear. 
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ARGUMENT 

I. 

THE MOTION TO DISQUALIFY THE TRIAL JUDGE 
I N  THE INSTANT CASE WAS LEGALLY INSUFFICIENT 
AS A MATTER O F  LAW AND ANY DETERMINATION 
THAT MOTION SHOULD BE GRANTED CONTRAVENES 
ESTABLISHED FLORIDA LAW 

It  i s  a w e l l  recognized maxim of  a p p e l l a t e  r ev iew t h a t  

any r u l i n g  o f  a t r i a l  c o u r t  enjoys a presumption of c o r r e c t -  

ness ;  s i m i l a r l y ,  t h e  law recognizes a presumption t h a t  a judge 

i s  n o t  b iased .  4 8 A  C.J.S. Judges 5108, t e x t  a t  nn. 33- 5.  I n  

Dragovich v .  S t a t e ,  4 9 2  So.2d 350 ,  353 ( F l a .  1 9 8 6 ) ,  t h i s  

Honorable Court s t a t e d :  

W e  a l s o  hold he re  t h a t  wi thout  a showing 
of some a c t u a l  b i a s  o r  p re jud ice  so  a s  t o  
c r e a t e  a reasonable  f e a r  t h a t  a f a i r  t r i a l  
cannot be had, a f f i d a v i t s  suppor t ing  a 
motion t o  d i s q u a l i f y  a r e  l e g a l l y  i n s u f f i -  
c i e n t .  There has been no such showing - sub 
j u d i c e  t h a t  appe l l an t  would n o t  receive a 
f a i r  t r i a l  before  t h i s  judge.  Without 
some o t h e r  f a c t u a l  b a s i s  t han  was presented  
i n  t h e s e  a f f i d a v i t s ,  it must be presumed 
t h a t  t h e  t r i a l  judges of  t h i s  s t a t e  w i l l  
comply wi th  t h e  law. 

S i m i l a r l y ,  i n  McDermott v .  Grossman, 429  So.2d 3 9 3  ( F l a .  

3d DCA 1983) ,  t h e  c o u r t  held t h a t  where an a t t o r n e y  had 

opposed t h e  appointment of a t r i a l  judge t o  an a p p e l l a t e  

c o u r t ,  it would be presumed t h a t  t h e  t r i a l  c o u r t  would t h e r e-  

a f t e r  r u l e  i m p a r t i a l l y  i n  any a c t i o n  i n  which t h a t  a t t o r n e y  

appeared before  t h a t  judge.  (The Court went on t o  hold t h a t  

t h e  presumption was overcome by a showing t h a t  t h e  t r i a l  judge 

t h e r e a f t e r  subjec ted  t h e  a t to rney  t o  a " t i r a d e f f .  ) 



I t  i s  w e l l  se t t led t h a t  t h e  mere a l l e g a t i o n  o r  proclama- 

t i o n  of a f e a r  of  p re jud ice  is  l e g a l l y  i n s u f f i c i e n t  t o  compel 

t h e  d i s q u a l i f i c a t i o n  of  a t r i a l  judge.  Wilson v .  Renfroe,  

9 1  So.2d 857, 860 ( F l a .  1 9 5 6 ) ;  C i ty  of Pa la tka  v .  F rede r i ck ,  

128 Fla.  366 ,  1 7 4  So. 8 2 6 ,  828-9 ( 1 9 3 7 ) .  The f a c t s  set f o r t h  

a s  reasons for  an opinion t h a t  a judge i s  pre judiced  must be 

reasonably s u f f i c i e n t  t o  support  a well-founded f e a r  o f  

p re jud ice .  F i s h e r  v .  Knuck, 497 So.2d 2 4 0 ,  242 ( F l a .  1 9 8 6 ) .  

I t  i s  c l e a r l y  t h e  duty of a judge t o  deny a l e g a l l y  i n s u f f i -  

c i e n t  motion t o  d i s q u a l i f y  and t o  cont inue  t o  d i scha rge  h i s  

j u d i c i a l  func t ions  i n  t h e  cause.  

1 6 3  So.2d 535,  537 ( F l a .  3d DCA 1 9 6 4 ) ,  t h e  Third D i s t r i c t  

I n  S t a t e  ex re l .  v .  Cannon, 

Court s t a t e d  t h e  r u l e  s u c c i n c t l y :  

While it i s  t h e  duty of a judge t o  e f f e c t  
h i s  d i s q u a l i f i c a t i o n  when t h e  a p p l i c a t i o n  
is  l e g a l l y  s u f f i c i e n t ,  it is  equa l ly  t h e  
duty  of  a challenged judge t o  deny t h e  
a p p l i c a t i o n  if t h e  a f f i d a v i t s  submitted 
a r e  l e g a l l y  i n s u f f i c i e n t .  

Whether t h e  a p p l i c a t i o n  o r  motion f o r  d i s q u a l i f i c a t i o n  

sets f o r t h  s u f f i c i e n t  f a c t s  t o  support  a reasonable  o b j e c t i v e  

f e a r  of  p r e j u d i c e  so  a s  t o  make t h e  motion l e g a l l y  s u f f i c i e n t  

p r e s e n t s  a pure  ques t ion  of law. I n  C i t y  of  Pa la tka  v .  

F r e d e r i c k ,  sup ra ,  1 7 4  So. a t  829 ,  t h i s  Honorable Court quoted 

S t a t e  ex re l .  Brian v .  A l b r i t t o n ,  1 1 4  F l a .  7 2 5 ,  1 5 4  So. 830  

( 1 9 3 4 ) ,  a s  fol lows:  

. . . Where t h e  challenged judge has made 
an order  f ind ing  t h e  a p p l i c a t i o n  l e g a l l y  
i n s u f f i c i e n t  t o  r e q u i r e  t h a t  he recuse 
h imsel f ,  t h i s  Court w i l l  r e f u s e  t h e  
d r a s t i c  remedy of a permanent w r i t  o f  



p r o h i b i t i o n  where, upon a f a i r  considera-  
t i o n  of  t h e  l e g a l  effect o f  t h e  a l l e g a-  
t i o n s  set  up t o  show t h e  a l l e g e d  d i s q u a l i -  
f i c a t i o n  of  t h e  judge on account of  
p r e j u d i c e ,  it does n o t  c l e a r l y  appear t h a t  
t h e  a l l eged  d i s q u a l i f y i n g  causes  contem- 
p l a t e d  by s t a t u t e  e x i s t  a s  a ma t t e r  of law 
cons ider ing  t h e  l e g a l  effect of  t h e  
s u b s t a n t i a l  a l l e g a t i o n s  of  t h e  p e t i t i o n  a s  
a whole. 

The law imposes on a c i r c u i t  judge t h e  
duty  t o  hear  and determine a l l  ca ses  
proper ly  brought before  him f o r  h i s  
j u d i c i a l  cons ide ra t ion .  This  duty he must 
perform whether he wishes t o  do s o  o r  n o t ,  . . .  

The Motion f o r  D i s q u a l i f i c a t i o n  i n  t h e  i n s t a n t  c a s e  was 

i n s u f f i c i e n t  as a ma t t e r  of law under e x i s t i n g  F l o r i d a  law. 

This  motion showed only t h a t  an a t t o r n e y  r ep resen t ing  a p a r t y  

t o  t h e  cause had made a f i n a n c i a l  c o n t r i b u t i o n  of $500 t o  t h e  

j u d i c i a l  e l e c t i o n  campaign of t h e  j u d g e ' s  husband. Had t h e  

Motion shown t h a t  t h e  c o n t r i b u t i o n  had been made t o  t h e  

e l e c t i o n  campaign of  t h e  judge h e r s e l f ,  it would have s t i l l  

been l e g a l l y  i n s u f f i c i e n t .  

I n  Erv in  v .  C o l l i n s ,  85 So.2d 8 3 3  ( F l a .  1956), t h e  

governor was a p a r t y  i n  an i n d i v i d u a l  capac i ty  t o  a proceeding 

i n  t h e  Florida Supreme Court .  His adversary made a motion f o r  

d i s q u a l i f i c a t i o n  of c e r t a i n  j u s t i c e s  i n  which it was a l l eged  

t h a t  t h e  family of one of t h e  j u s t i c e s  and t h e  gove rnor ' s  

family were c l o s e  personal  f r i e n d s  and t h a t  two o t h e r  j u s t i c e s  

had been appointed by t h e  governor and t h a t  t h e  j u s t i c e s  were 

p o l i t i c a l  a s  w e l l  a s  personal  f r i e n d s  of t h e  governor.  I t  was 

determined t h a t  t h e s e  a l l e g a t i o n s  were n o t  s u f f i c i e n t  t o  

c o n s t i t u t e  a l e g a l  b a s i s  f o r  d i s q u a l i f i c a t i o n  and none of t h e  

6 



j u s t i c e s  were d i s q u a l i f i e d  o r  recused.  C i t i n g  Ervin v .  

l o l l i n s ,  it was held by another  c o u r t  t h a t  a motion f o r  

l i s q u a l i f i c a t i o n  f i l e d  by a p l a i n t i f f  w a s  i n s u f f i c i e n t  which 

s t a t ed  only t h a t  t h e  p l a i n t i f f  and h i s  a t t o r n e y  had campaigned 

€or  one cand ida te  f o r  j u d i c i a l  e l e c t i o n ,  t h a t  s a i d  cand ida te  

rJas one of  t h e  p l a i n t i f f ' s  a t t o r n e y s ,  t h a t  t h e  a t t o r n e y s  f o r  

the  defendant  had campaigned f o r  t h e  cand ida te  who had de- 

fea ted  t h e  cand ida te  supported by p l a i n t i f f  and h i s  a t t o r n e y s ,  

and t h a t  s a i d  s u c c e s s f u l  cand ida te  supported by d e f e n d a n t ' s  

a t t o r n e y s  was t h e  t r i a l  judge who was t h e  s u b j e c t  of  t h e  

d i s q u a l i f i c a t i o n  motion. Raybon v .  Burne t te ,  1 3 5  So.2d 228  

( F l a .  2d DCA 1 9 6 2 ) .  I n  McDermott v .  Grossman, supra ,  t h e  

Third D i s t r i c t  Court i nd ica t ed  - i n  dictum t h a t  where an a t t o r -  

ney opposed t h e  appointment of a t r i a l  judge t o  an a p p e l l a t e  

c o u r t  t h e  t r i a l  judge would be presumed t o  be i m p a r t i a l  i n  

subsequent c a s e s  involving t h a t  a t to rney .  

E s t a t e  of Car l ton ,  378  So.2d 1 2 1 2 ,  1217- 20 ( F l a .  1 9 8 0 ) .  

See a l s o  I n  re 

The panel  d e c i s i o n  i n  SUPER KIDS c i t e d  C a l e f f e  v .  V i t a l e  

488 So.2d 627 ( F l a .  4 t h  DCA 1986) ,  i n  suppor t  of t h e  holding 

of t h e  pane l .  

ly s t a t e d  t h a t  C a l e f f e  should be l i m i t e d  t o  i ts  f a c t s  which 

were t h a t  t h e  t r i a l  judge presided over a c a s e  i n  which one o 

t h e  a t t o r n e y s  was t h e  campaign manager f o r  t h e  t r i a l  j u d g e ' s  

ongoing r e e l e c t i o n  campaign and had d i r e c t l y  communicated w i t  

t h e  judge about t h e  case .  

The same c o u r t  t h a t  decided C a l e f f e  subsequent.  

I n  d i s c u s s i n g  t h e  f a c t s  of t h e  
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l a t e r  c a s e  t h e  c o u r t  s t a t e d  (Marexcelso Compania Naviera v .  

F l o r i d a  Na t iona l  Bank, 5 3 3  So.2d 805, 807 ( F l a .  4 t h  DCA 

1988) ) : 

I n  our  view, t h e s e  f a c t s  do n o t  rise t o  
t h e  l e v e l  of a s p e c i f i c  and s u b s t a n t i a l  
p o l i t i c a l  r e l a t i o n s h i p  such as  was ex- 
p r e s s l y  disapproved of i n  C a l e f f e .  Rather  
t h e s e  f a c t s  e x h i b i t  t h e  t y p e  of endorse-  
ments and f i n a n c i a l  suppor t  t h a t  lawyers  
are g e n e r a l l y  encouraged t o  g i v e  j u d i c i a l  
cand ida t e s .  

Although it i s  by n9 means c o n t r o l l i n g  p receden t ,  i n  v i e w  

of t h e  importance of  t h e  i s s u e ,  w e  have a t t ached  i n  t h e  

appendix h e r e t o  a s  an appendix an op in ion  o f  t h e  Committee on 

S tandards  o f  Conduct Governing Judges da ted  May 1 5 ,  1 9 7 8  

(No. 78-7) i n  which t h e  Committee responded t o  a series of  

q u e s t i o n s  from a judge  and i n  add res s ing  t h e  f i f t h  q u e s t i o n  

s t a t e d :  

The p a r t i c i p a t i n g  members o f  t h e  Committee 
a r e  unanimously o f  t h e  view t h a t  t h a t  
query i s  answered i n  t h e  n e g a t i v e ,  v i z :  
I t  i s  n o t  necessary  t h a t  a judge  r ecuse  
h imse l f  i n  any c a s e  i n  which a p a r t i c i p a t -  
i n g  a t t o r n e y  has c o n t r i b u t e d  t i m e  or  money 
t o  t h e  j u d g e ' s  campaign. 

The a f o r e s a i d  q u e s t i o n  and answer appear  on t h e  l a s t  page of 

t h e  op in ion .  

The a u t h o r i t i e s  c i t e d  by Judge N e s b i t t  i n  h i s  d i s s e n t i n g  

op in ion  below, when compared wi th  t h e  m a j o r i t y  op in ion ,  

r e v e a l s  c l e a r l y  t h a t  t h e  decided c a s e s  throughout  t h e  United 

S t a t e s  overwhelmingly favor  our  p o s i t i o n .  F l o r i d a  law, u n t i l  

now, has  been squa re ly  i n  l i n e  wi th  t h i s  n a t i o n a l  weight o f  

a u t h o r i t y .  



11. 

IT WOULD BE UNWISE TO ESTABLISH ANY RULE 
OF LAW WHICH WOULD OPERATE TO DISQUALIFY A 
TRIAL JUDGE FROM PRESIDING IN AN ACTION 
SOLELY BECAUSE ONE OF THE PARTIES WAS 
REPRESENTED BY AN ATTORNEY WHO HAD MADE A 
FINANCIAL CONTRIBUTION TO THE ELECTION OF 
THE JUDGE. 

It is clear that the decision below would establish a 

rule of law which would operate to disqualify a trial judge 

from presiding in an action solely because one of the parties 

was represented by an attorney who had made a financial 

contribution to the election of the judge. Such a rule is 

unwise and should not be adopted by this Honorable Court. 

Were such a rule to obtain, attorneys would be effective- 

ly excluded from the process of supporting the election or 

appointment of judges. Attorneys would not support the 

selection of highly qualified judges if they were thereby 

prevented from practicing before highly qualified judges. Yed 

respectable authority encourages participation by attorneys ir 

such activity. In a report sponsored, inter alia, by the 

as quoted in Raybon v .  Burnette, 135 So.2d 228, 230 (Fla. 2d 

DCA 1961), the following appears: 

In order to make the existing state 
election systems work (whether the state 
elects or appoints its judiciary) the 
informed opinion of the members of the bar 
as to the qualifications of judicial 
candidates should be brought to the 
attention of the voters. This should be 
more than a mere poll of the relative 
popularity of the various candidates among 
the members of the bar. 
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The bar should not be content with the 
mere announcement of its recommendations. 
It should campaign actively in support of 
its position for or against judicial 
candidates. . . . 

The view that judges should be disqualified from presid- 

ing in cases in which an attorney has appeared who contributed 

to the judge's election has not been greeted with universal 

enthusiasm. In Rocha v. Ahmad, 662 S.W.2d 7 7  (Tex. Ct. App. 

4th Disk.), the court was faced with an application to dis- 

qualify two of its justices based upon financial political 

contributions by an attorney of record. The court concluded 

that disqualification was not required by Cannon 2 of the Code 

of Judicial Conduct which requires a judge to conduct himself 

at all times in a manner that promotes public confidence in 

the integrity and impartiality of the judiciary. In so 

holding, the court stated (662 S.W.2d at 7 8 ) :  

It is not surprising that attorneys are 
the principal source of contributions in a 
judicial election. We judicially know 
that voter apathy is a continuing problem, 
especially in judicial races and particu- 
larly in contests for a seat on an appel- 
late bench. A candidate for the bench who 
relies solely on contributions from 
nonlawyers must reconcile himself to 
staging a campaign on something less than 
a shoestring. If a judge cannot sit on a 
case in which a contributing lawyer is 
involved as counsel, judges who have been 
elected would have to recuse themselves in 
perhaps a majority of the cases filed in 
their courts. Perhaps the next step would 
be to require a judge to recuse himself in 
any case in which one of the lawyers had 
refused to contribute or, worse still, had 
contributed to that judge's opponent. 

There can be little doubt that were the decision below to 

become law throughout the state, serious problems within the 



administration of justice would be created, at least in the 

short term. It has been disclosed that in 1982, in Florida, 

half of the contributors to judicial campaigns were attorneys 

who gave half of the money contributed. 

election in 1980 in Dade County with 275 contributors of whom 

96 percent were attorneys. Note, "Disqualifying Elected 

Judges from Cases Involving Campaign Contributors" 40 Stan.L. 

Rev. 449, 458-9 (Jan. 1988). Thus, if the decision below 

One circuit judge won 

becomes law, there would doubtless need to be a widespread 

reassignment of cases, initially, due to the number of attor- 

neys who have contributed to past judicial campaigns of 

sitting judges who are presiding over pending cases wherein 

such attorneys are counsel of record. It may be that smaller 

counties with few judges would require temporary transfer of 

judges from other parts of the state to dispose of all the 

cases where local lawyers have contributed to local judges. 

The decision below would generate a host of additional 

questions. How large a contribution is necessary to render it 

"substantiall' and thereby coerce recusal? Is there a limit on 

the length of time that must have elapsed between the contri- 

bution and the motion for disqualification? Would involvement 

in a judicial campaign apart from financial contribution 

trigger coerced recusal? Would the rule apply to substantial 

contributions to appointment of judges as well as election? 

(We submit that, in fairness, this question should be answered 

in the affirmative.) These questions would be a fruitful 

source of interlocutory extraordinary writ litigation. 



While we do not agree with everything stated therein, the 

above-cited note at 40 Stan.L.Rev. 449 represents a remarkably 

comprehensive and insightful analysis of the implications 

involved in the adoption of a rule such as that announced by 

the SUPER KIDS panel decision. The author is clearly no 

troglodyte or rigid defender of the status quo; rather, the 

tone of the note reflects a sincere concern for ethics and due 

process. The commentator recommends that an upper limit be 

placed upon contributions to judicial elections, and that only 

such a contribution by an attorney which exceeds the limit 

would compel the disqualification of a judge whose campaign 

received the contribution from presiding in an action in which 

the contributing attorney appears. 

The commentator's recommended limit is $1,000. Fla. 

Stat. §106.08(l)(e) presently imposes a limit of $1,000 on 

contributions to a campaign for county or circuit court judge. 

We respectfully submit that the time may have arrived 

when our jurisprudence should begin to reflect that we trust 

nisi prius judges and that we expect the best from them - no, 

the worst. Blackstone may have overstated the case somewhat 

for the harsh world in which we live today, but the following 

excerpt from 3 W. Blackstone, Commentaries 361 bears repeat- 

ing : 

[Tlhe law will not suppose a possibility 
of bias or favor in a judge, who is 
already sworn to administer impartial 
justice, and whose authority greatly 
depends upon that presumption and idea. 
And should the fact at any time prove 
flagrantly such, as the delicacy of the 
law will not presume beforehand, there is 



no doubt bu t  t h a t  such misbehavior  would 
draw down a heavy censure  from t h o s e  t o  
whom t h e  judge  i s  accountab le  f o r  h i s  
conduct .  

W e  should n o t  suppose t h a t  t h e  honor o f  a c i r c u i t  judge  

can be bought fo r  $ 1 , 0 0 0 .  W e  f u r t h e r  r e s p e c t f u l l y  adopt Judge 

Schwar tz ' s  e loquent  op in ion  on t h i s  p o i n t .  

111. 

APART FROM THE MATTERS ALLEGED 11  THE 
MOTIONS FOR D I S Q U A L I F I C A T I O N ,  THERE EXIST 
NO ADDITIONAL GROUNDS TO COMPEL THE 
DISQUALIFICATION O F  THE TRIAL J U D G E .  

The motion f o r  d i s q u a l i f i c a t i o n  i n  SUPER KIDS was proper-  

l y  den ied .  The motion f o r  d i s q u a l i f i c a t i o n  was i n s u f f i c i e n t  

a s  a m a t t e r  of law a s  shown by Po in t  I hereinabove.  That  t h e  

c o n t r i b u t i n g  a t t o r n e y  was allowed t o  withdraw p r i o r  t o  d e n i a l  

of  t h e  d i s q u a l i f i c a t i o n  motion only r e i n f o r c e s  t h e  v a l i d i t y  of 

t h a t  d e n i a l .  The t r i a l  j u d g e ' s  i n i t i a l  exp res s ion  of t h e  view 

t h a t  t h e  d i s q u a l i f i c a t i o n  motion was s u f f i c i e n t  does  n o t  

change t h e  r e s u l t ,  s i n c e  t h e  t r i a l  judge  should be a f f i m e d  

even i f  r i g h t  fo r  t h e  wrong reason.  See S t u a r t  v .  S t a t e ,  

360 So.2d 4 0 6 ,  408 ( F l a .  1 9 7 8 ) .  



CONCLUSION 

The c e r t i f i e d  ques t ion  should be answered i n  t h e  nega- 

t i v e ,  t h e  Distr ict  Court d e c i s i o n  should be quashed,  and t h e  

cause should be remanded wi th  i n s t ruc t ions  t o  deny t h e  p e t i -  

t i o n  f o r  w r i t  of  p r o h i b i t i o n .  

R e s p e c t f u l l y  submi t ted ,  
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