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IN THE SUPREME COURT OF FLORIDA

WILLIAM LEGGETT,

Petitioner,
V. CASE NO. 74,856
STATE OF FLORIDA,

Respondent.

PETITIONER™S BRIEF ON THE MERITS
1. PRELIMINARY STATEMENT

Willian Leggett was the defendant in the trial court and
appellant before the District Court of Appeal, First District.
He will be referred to in this brief as "petitioner",
"defendant', by by his proper name.

Reference to Volume 1 of the record on appeal, containing
the pleadings and orders filed iIn this cause, will be by use of
the symbol "r" followed by the appropriate page number in
parentheses. Reference to Volumes 11-1¥ of the record,

containing transcripts, will be by use of the symbol "1

followed by the appropriate page number in parentheses.



















111. SUMMARY OF ARGUMENT

In this case the trial court permitted the alleged child
victim of abuse to testify before the jury on video tape. When
the tape was made, a two-way mirror was used that precluded the
child witness from hearing or seeing petitioner.

Petitioner contends this was error for several reasons.
Initially, petitioner asserts that the state"s expert never did
opine that the alleged victim stood a substantial likelihood of
suffering at least moderate emotional or mental harm if
required to testify iIn the presence of the accused and the
Jury. Secondly, the trial court did not satisfy the statutory
requirement that it make a specific findings of fact as to the
basis for 1ts ruling.

Third, petitioner asserts the use of the mirror violated
his constitutional rights of confrontation. Petitioner fully
recognizes that this particular argument has been decided
against him in Glendening v. State, 536 So.2d 212 (Fla. 1988).

Petitioner includes this third argument for two reasons,

namely, to urge the Court to revisit Glendening, and to

foreclose any later claim in the federal system, iIn the event
petitioner fails to obtain relief here, that petitioner waived
his constitutional claim by not asserting it in this Court

during the iInstant proceedings.



IV. ARGUMENT
THE TRIAL COURT ERRED IN GRANTING THE
STATE"S MOTION TO ALLOW VIDEOTAPING OF
TESTIMONY OF THE VICTIM, THEREBY VIOLATING
APPELLANT"S RIGHT TO FACE-TO-FACE
CONFRONTATION WITH THE WITNESSES AGAINST
HIM GUARANTEED BY ARTICLE 1, SECTION 16,
CONSTITUTION OF THE STATE OF FLORIDA, AND
AMENDMENTS VI AND XIV, CONSTITUTION OF THE
UNITED STATES.

The record reflects that the state, pursuant to Section
92.53, Florida Statutes (1985) filed a Motion To Allow
Videotaping OFf Testimony Of Victim (R-84). This motion was
granted over several objections, including arguments that the
statutory requirements authorizing the procedure were not
followed, and that the procedure violated petitioner®"s
constitutional right to confront the witnesses against him in
that the taping was done iIn such a manner as to preclude a
face-to-face meeting between him and the alleged child victim
(R-95-96, T-47-48, 63, 144-147). Petitioner contends the trial
court erred in granting the motion in at least three respects.
First, the state"s expert did not opine that there was a
substantial likelihood that the witness would suffer at least
moderate emotional or mental harm if required to testify in the
presence of petitioner and the jury. Second, the trial court
did not follow the statute In that 1t did not make the
requisite specific findings of fact. And third, since the
witness could not see or hear appellant during the taping
procedure, petitioner®s Sixth Amendment right to confront his
accusers face-to-face was violated. Petitioner will discuss

these three points iIn the order indicated.
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iIs a substantial likelihood that a victim or witness,,,would
suffer at least moderate emotional or mental harm If he were
required to testify iIn open court...." The requirement that the
trial court make such a finding is further buttressed by
subsection (7), which states: "The court shall make specific

findings of fact, on the record, as to the basis for its ruling

under this section,"”

In the Instant case, when granting the state®s motion, the
trial court simply stated that the court was "...satisfied from
the testimony that i1t would be iIn the best interest of
everyona,,,if this child®"s testimony is videotaped with your
client being present.” (T-145). Apart from the obvious

response that it was not in the best interest of petitioner

that the alleged victim's testimony be taped, this could hardly
be construed as satisfying the requirement that a specific
finding be made. The trial court did not utter the words or

phrases "1 find," "substantial likelihood," or "moderate
emotional or mental harm."

From use of the language, "satisfied from the testimony,"
for all we know the trial court placed undue reliance upon that
portion of the expert"s testimony that relied upon generalized
notions of trauma of child witnesses, contrary to the teachings
of coy. Such vague language thwarts, rather than promotes,
intelligent review. It appears that one of the very reasons
why the legislature enacted statutory standards and required
specific factual findings is to facilitate intelligent review

by the appellate courts.

-11-



In Griffin v. State, 526 so,2d4 752 (Fla. 1st DCA 1988),
the Court was dealing with Section 90.803(23), Florida Statutes

(1985), which recognizes a hearsay exception for statements
made by a child victim of sexual abuse. This provision is
similar to Section 92.53, Florida Statutes (1985), iIn that both
require that a hearing be held on the question of admissibility
of the evidence, and both specifically require the trial court
to make a specific finding on the record as to the basis of its
ruling.

Section 90.803(23)(a)(1) requires that hearing be held to
determine 1T the proposed hearsay statement was made under
circumstances showing sufficient safeguards of reliability. In
Griffin, the trial court did not make the required findings of
fact, and this failure was one of the reasons why the
conviction appealed from In that case was reversed. See also
Distefano V. State, 526 so.2d4 110 (Fla. 1st DCA 1988); State v.
Allen, 519 so.2d4 1076 (Fla. 1st DCA 1988); and, Salter v.
State, 500 so.2d 184 (Fla. 1st DCA 1986).

Petitioner relies upon Jaggers v. State, 536 so.2d 321
(Fla. 2d DCA 1988). Mr. Jaggers went to trial on two counts of

sexual battery involving his daughter and stepdaughter, and one
count of sexual battery involving his niece. There, as here,
the testimony of the children were videotaped and a one-way
mirror was used. [In Jaggers, a guardian ad litem for the
children testified "to the effect that i1t would be in the
children®s "best interests® to testify by means of video tape

outside the presence of Jaggers.'” [Petitioner hopes the

12—




. parallels between the language used by the guardian at litem 1IN
Jaggers and that used by the trial court here in making its
"finding" 1S not lost on the reader].

After the guardian®s testimony, 'the trial court entered a
ruling that there was a substantial likelihood that these
children would suffer at least moderate emotional trauma or
mental harm if they were required to testify in open court."
536 so.2d at 324.

On appeal, the Court held that use of the one-way mirror
violated coy. It is significant to note that Jaggers was
decided after Glendening. In Jaggers, the court stated:

The policy behind section 92.53 is for the
purpose of shielding child witnesses from the
trauma of courtroom testimony is cases where
substantial likelihood of trauma has been

‘ specifically found by the court after a proper
hearing. Tt is this requirement of
individualized findings under section 92.53,
which the Florida Supreme Court in Glendening
11 found distinguished this statute Trom the

eneralized statute assailed in Coy- 1In so
Oldlnﬂ, the Glendening II court recognized
that the policy of protecting child victims of
sexual abuse from probable trauma In a given
case qualified as such an important public
policy of the type acknowledged in Coy.

___ Although there is no constitutional
|nf|[m|t¥ with the procedure outlined under
section 92.53, those procedures were not
properly followed in this case. A review of the
record reflects that the trial court did not
make the required findings of fact under
section 92,53(7) necessary to_support its
determination that the two child witnesses
whose testimonies were video taped, would
suffer at least moderate emotional or mental
harm 1f they were required to testify in open
court. Such a case-specific finding mandated
by section 92.53 is precisely what renders that
statute constitutional, because the statute is
closely tailored to protect the child victim

. only in those particular circumstances were

_13_



[sic] 1t is deemed necessary. i i

As stated EFGVIOU$%¥, the trial court did
not set forth the specific basis for flhdl?%
that the daughter or stepdaughter would suffer
moderate emotional trauma by testifying at the
trial _against Jaggers. All the court stated was
that i1ts decision was based on the testimony of
the guardian ad litem for the children.

536 so.2d at 329.

As noted earlier, in the instant case the trial court not
only failed to make any sort of finding as contemplated by
subsection (1), the trial court did not support that "finding"
by making, on the record, reference to the basis of i1ts ruling
pursuant to subsection (7). Like Jaggers, the trial court in
this case merely referred to the testimony given at the
hearing. Also as noted, the expert®s opinion itself did not
satisfy the statutory criteria, and the opinion was partially
based on generalized notions of trauma.

Petitioner draws the attention of the Court to the
following portion of Jaggers, which is applicable to the
Instant case:

_ Child abuse 1s a horror that must be
eliminated from our society with_as little
further damage to the child victims as
possible. While we are vitally concerned about
the abuse of children and the need to protect
those tender lives from the further trauma of
the courtroom, we must also be concerned with
the duty of the courts to assure that a person
accused of such a crime be assured of a fair
and impartial trial. \When there is a
substantial issue, as In this case, not as to
the 1dentity of the ﬂerpetrator of the crime,
but whether or not the charged crime in fact
occurred, we must look with microscopic vision
at not onlg the substance of the evidence
presented but at the manner in which the
evidence may be prejudicially directed_toward_
guilt or innocence by the manner iIn which i1t is

-14-



. allowed to be presented or the_extent to which
It may be upheld. Under the circumstances _of

this case, we are convinced that in balancing
the due process rights of aﬁpellant and the
possible harm, 1If_any, to the victims by i
requiring by requiring their confrontation with
appellant, or strict _compliance with Coy and
section 92.53, the rights of appellant must
prevail.

536 so0,2d at 330.
The facts of this case should be compared and contrasted

with those before the Court in Glendening. The Court®s opinion

In this case describes the nature of the evidence presented,
and the specificity of the trial court®s ruling:

In the present case, the trial court
conducted a hearing on the issue of whether the
child victim would suffer _at least moderate
emotional or mental harm if required to testif
in open court. The child"s mother and the child"s
guardian ad Litem testified that the child had

‘ expressed a fear of seeing her father and
described behavior of the child on various
occasions to support their_conclusions. In
addition, Dr. Meyer, a pediatrician who had _
attempted to examine the child, and Ms. Shapiro,
a social worker who works with sexually abused
children, testified that based upon their
experience with this particular child testifying
in open court would be a terrifying experience,
particularly i1f she were to be cross-examined
with her father in the room. Both Dr. Meyer and
Ms. Shapiro felt that examining the child by
way of videotaping where she was not able to see
her father would minimize her emotional trauma.
Based upon this testimony, the trial {udge
concluded that there was a substantia
likelihood that the victim would suffer at least
moderate _emotional or mental harm If required to
testify iIn open court in the presence of the
defendant.

536 so,2d at 218.
Thus, in Glendening, the testimony at the hearing included

specified behaviors on the part of the child. Here, no such
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behaviors were detailed, only the conclusory statement that

Oppy was terrified of petitioner. In Glendening, none of the

testimony was based upon notions of generalized trauma, as the
opinion reveals the experts opinion was based upon their
contact with the particular child. Here, as has been noted, a
portion of the expert"s testimony dealt with child victims

generally. In Glendening, the trial court®s finding met the

precise statutory criteria. Here, it did not and, in fact,
only mentioned that i1t would be iIn the "best iInterests"" of
everyone 1f the videotaping was done.

The district court affirmed petitioner®s conviction with

reference to Glendening. Leggett v. State, supra. As has been

shown, this case actually conflicts with Glendening.

Petitioner accordingly argues that the above-discussed
errors of failing to adduce testimony that satisfied the
statutory criteria, that the expert based her opinion partly
upon generalized notions of trauma, and of the trial court
failing to make specific findings of fact on the record with
regard to the criteria, iIs reason enough to reverse the
conviction appealed from. But even if the Court disagrees,
petitioner additionally asserts that the manner i1n which the
taping procedure was done operated to violate petitioner”s
Sixth Amendment right to confront his accusers.

To be more precise, iIn this case the taping was done
pursuant to Section 92.53(4), Florida Statutes (1985), which
provides: "The court may require the defendant to view the

testimony from outside the presence of the child by means of a
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two-way mirror or other similar method that will ensure that
the defendant can observe and hear the testimony of the child
In person, but that the child cannot hear or see the
defendant."" In this case, such a procedure was employed
(T-327).

Petitioner iIs cognizant that the Court in Glendening

rejected the constitutional argument made here. Petitioner
raises the constitutional argument here for two reasons.

First, while Glendening iIs correct In observing that our

statutes require and the facts of that case reveal the
existence of an individualized finding of trauma, which
distinguishes coy, petitioner requests to the Court to revisit
the constitutional issue in light of the experience of the

petitioner here. In petitioner®"s case, Glendening has

seemingly be read to mean that it is always okay to videotape

and i1t 1s always okay to use mirrors. As noted Glendening was

cited as authority to affirm petitioner®™s conviction, although
the facts here are radically different from those of

Glendening. In other words, while Glendening i1tself appears to

be good law, i1ts existence has led to poor application of the
law, exemplified by the instant case.

Second, iIn the event petitioner does not prevail In this
Court and he wishes to press his constitutional claim In the
federal system, he includes the constitutional argument to
forestall any argument to the effect that petitioner waived the

constitutional claim by not presenting it here.
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In Coy v. lowa, a prosecution for sexual assault on two

13-year old girls, a screen was placed between the defendant
and the two witnesses during the trial, which allowed the
defendant to hear and see the witnesses, but which precluded
the witnesses from hearing and seeing the defendant. In
holding this procedure violative of the Sixth Amendment, the
Court stated:

The Sixth Amendment gives a criminal
defendant the right "to be confronted with the
witnesses against nim," This lanquage "comes to
us on faded parchment," California v. Green,

399 U.S. 149, 174 (Harlan, J., concurring),
with a_lineage that traces back to the
beginnings of Western legal culture.

* *

*

Most of this court's encounters with the
Confrontation Clause have involved either the
admissibility of out-of-court statements, see,
€. g. Ohio v. Roberts, 448 U.S. 56 (1980);
Dutton v. Evans, 400 U.S. 74 (1970), or
restrictions on the scope of cross-examination,
Delaware v. Van Arsdall, 475 U.S. 673 (1986);
Davis V. Alaska, 415 U.S. 308 (1974).

* * *

The reason for that is not, as the State
suggests, that these elements are the essence
of the Clause”s protection--but rather, quite
to the contrary, that there is at least some
room for doubt (and hence I!tlgatlon) as to the
extent to which the Clause includes those
elements, whereas, as Justice Harlan put it,
"[s])imply as a matter of English" it confers at
least "a right to meet face to face all those
who_appear and give evidence at trial,"
California v. Green, supra, at 175.

* * *

We have never doubted, therefore, that the
Confrontation Clause guarantees the defendant
a fTace-to-face meeting with witnesses appearing
before the trier of fact.

-18-



101 v.Ed.2d at 863-864.

Here, as was true in Coy, the witness was permitted to
testify against petitioner under circumstances where he was not
required to face petitioner. Use of a two-way mirror, as was
used in this case, violates Coy. 1In Coy, the Court, referring
to the screen used iIn that case, remarked that it was
"_..difficult to imagine a more obvious or damaging violation
of the defendant®s right to a face-to-face sncounter,” 101
L.Ed.2d at 866. The same can be said with respect to the
two-way mirror used here.

In the case sub judice, defense counsel complained: "I¢
the child would be iIn the presence of the uncle, he would tell
something different than he would if he was not there" (T-47).
The validity of this statement on the part of counsel was
explicitly recognized In coy:

The Sixth Amendment®s guarantee of

face-to-face encounter between witness and

accused serves ends related to both_to _

appearances and reality. This opinion is

empellished with reference to and quotations_

from antiquity in ﬁart to convey that there is

something deep in human_nature that regards

face-to-Tace confrontation between_accused and

accuser as "essential to a_fair trial In a

criminal prosecution.” Pointer v. Texas, 380
U.S. 400, 404 (1965).

* *
*

The perception that confrontation is
essential to fairness has persisted over the
centuries because there is much truth to it.

A witness "may feel quite differently when he
has to repeat his story looking at the man
whom he will harm greatly by distorting or
mistaking the facts. He can now understand
what sort of human being that man is,®

Z. Chafee, The Blessings of Liberty 35 (1958),

-19-



quoted in Jay v. Boyd, 351 U.S. 345, 375-376
(1956) (Douglas, J., dissenting). It is always
more difficult to tell a lie about a person
"to his face" than "benind his back." In_the
former context, even if the lie_is told, it
will often be told less convincingly. The
Confrontation Clause does not, of course,
compel the witness to fix his eyes upon the
defendant; he may studiously look elsewhere,
but the trier of fact will draw 1ts own
conclusions.

101 L.&d.2d4 at 864-866.
In this case the expert®s opinion was based at least in

part on the trauma of a young child testifying in court, and it
is clear that the policy underlying Section 92.53, Florida
Statutes (1985), 1S to relieve such witnesses of that trauma.

The Court in Coy spoke to this as well:

The State can hardly gainsay the profound
effect upon a witness of standing in the
presence of _the person the witness accuses,
since that iIs the very phenomenon it relies
upon to establish the potential "trauma" that
allegedly justified the extraordinary procedure
In the present case. That face-to-face presence
may, unfortunately, upset the truthful rape
victim or abused child: but by the same token
1t may confound and undo the Talse accuser, or
reveal the child coached by a malevolent adult.
It is a truism that constitutional protections
have costs.

101 L.Ed.24 at 866.

In Coy, the Court drew a distinction between rights
implicit within the Confrontation Clause, such as
cross-examination and the right to exclude out-of-court
statements, with the right to a face-to-face encounter, a right
flowing "...from the irreducible literal meaning of the
clause.," 101 L,Ed.24 at 867. Although strongly suggesting
that there may not be any exceptions to the right to a
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face-to-face encounter, the Court expressly left ", . for
another day...the question whether any exceptions exist." 101
L.Ed,2d at 867. The Court went on to hold that the lowa
statute"s implicit presumption of trauma was merely a
generalized finding which was not sufficient to create an
exception. The Court noted that there had been no
individualized findings that the two 13-year old witnesses
involved in Coy needed special protection.

In the Instant case the opinion of the expert, Jobson, was
based both upon the trauma experienced by child witnesses
generally and the individual characteristics of Mr. Oppy
(T-138-139). The record which the state made below iIs not
susceptible of dissection to ascertain the extent to which
Jobson's opinion was based upon the witness in this case, as
contrasted to child witnesses generally. Furthermore, as noted
repeatedly within this brief, Jobson's opinion did not fit the
statutory criteria, and the trial court neglected to make the
requisite specific findings. Simply put, Coy directly controls
the iInstant case.

Based upon the above, petitioner requests the Court to

quash Leqgett v. State, supra, and remand the cause to the

trial court with directions to conduct a new trial.
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V. CONCLUSION
Based upon the preceding analysis and authorities,
petitioner argues he has demonstrated that the district wrongly
decided his case. Accordingly, petitioner requests the Court

to quash Leggett v. State, supra, and remand the cause to the

trial court with directions to conduct a new trial.
Respectfully submitted,

BARBARA M. LINTHICUM
PUBL1C DEFENDER
SECOND JUDICIAL CIRCUIT

RL S. MCGINNES
Assistant Public Defender
Leon County Courthouse
Fourth Floor, North
301 South Monroe Street
Tallahassee, Florida 32301
(904) 488-2458
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