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SUMMARY O F  THE ARGUMENT 

P e t i t i o n e r  h a s  n o t  d e m o n s t r a t e d  t h a t  t h e  Second D i s t r i c t  

e x p r e s s e d  d i r e c t  c o n f l i c t  w i t h  O r t a g u s ,  i n f r a .  O r  t a q u s  was 

d e c i d e d  on  a q u e s t i o n  o f  law d i f f e r e n t  f rom t h a t  i n  t h i s  case. 

The Second D i s t r i c t  c l e a r l y  d i s t i n g u i s h e d  i t s  d e c i s i o n  

h e r e i n  f rom Mayo v .  S t a t e .  Such d i s t i n g u i s h m e n t  d o e s  n o t  c o n f e r  

c o n f l i c t  j u r i s d i c t i o n  upon t h i s  C o u r t .  A l l  o t h e r  cases t h a t  

p u r p o r t  t o  h o l d  t h a t  a d e p a r t u r e  is  i n v a l i d  i f  i t  res ts  upon a c t s  

for which  a d e f e n d a n t  h a s  n o t  been  c h a r g e d  are f a c t u a l l y  

d i f f e r e n t  f rom t h e  i n s t a n t  case and are n o t  d e c i d e d  on  t h e  same 

q u e s t i o n  o f  law a s  p r e s e n t e d  t o  t h e  Second D i s t r i c t .  
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ARGUMENT 

ISSUE I 

WHETHER THE INSTANT DECISION EXPRESSLY AND 
DIRECTLY CONFLICTS WITH ORTAGUS V. STATE, 500 
S0.2D 1367 (FLA. 1ST DCA 1 9 8 7 ) .  

P e t i t i o n e r  f a i l s  t o  g r a s p  t h e  meaning o f  " e x p r e s s  and d i r e c t  

c o n f l i c t "  and  how t h e  c o n c e p t  s e r v e s  t o  c o n f e r  j u r i s d i c t i o n  upon 

t h i s  C o u r t .  

I n  J e n k i n s  v .  S t a t e ,  385 So.2d 1356 ( F l a .  1 9 8 0 ) ,  t h i s  C o u r t  

l a i d  down t h e  s t a n d a r d  f o r  " c o n f l i c t  r e v i e w"  of d e c i s i o n s  by  t h e  

d i s t r i c t  c o u r t s :  

l a n g u a g e  of S e c t i o n  3 ( b )  ( 3 )  , a s  
10, 1980 ,  l e a v e s  no  room f o r  

The p e r t i n e n t  
amended Apr i l  
d o u b t .  T h i s  C o u r t  may o n l y  r e v i e w  a d e c i s i o n  
o f  a d i s t r i c t  c o u r t  o f  appeal t h a t  e x p r e s s l y  
and d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  o f  
a n o t h e r  d i s t r i c t  c o u r t  o f  appeal or t h e  
Supreme C o u r t  on  t h e  same q u e s t i o n  o f  law. 
The d i c t i o n a r y  d e f i n i t i o n s  o f  t h e  term 
" e x p r e s s "  i n c l u d e :  " t o  r e p r e s e n t  i n  words" ;  
" t o  g i v e  e x p r e s s i o n  to." " E x p r e s s l y "  is 
d e f i n e d :  " i n  a n  e x p r e s s  manner."  ( C i t a t i o n s  
o m i t t e d ) .  

I n  t h e  i n s t a n t  case, it i s  c lear  from t h e  f a c e  of t h e  d i s t r i c t  

c o u r t ' s  d e c i s i o n  t h a t  t h e  c o u r t  most a s s u r e d l y  e x p r e s s e d  no  

c o n f l i c t  w i t h  any  d e c i s i o n  o f  a d i s t r i c t  c o u r t  or t h i s  C o u r t .  

N o t  o n l y  d i d  t h e  d i s t r i c t  c o u r t  n o t  e v e n  m e n t i o n  O r t a q u s  v .  

S t a t e ,  500 So.2d 1367 ( F l a .  1st DCA 1 9 8 7 ) ,  i t  found h a r m l e s s  
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er ror  b a s e d  upon i t s  d i s t i n g u i s h m e n t  o f  t h e  i n s t a n t  case f rom 

Smi th  v .  S t a t e ,  539 So.2d 514 ( F l a .  2d DCA 1989). The Second 

D i s t r i c t  r e a s o n e d  t h a t  a j u r y ' s  i n h e r e n t  p a r d o n  power was n o t  

e n d a n g e r e d  b e c a u s e  no  e v i d e n c e  s u p p o r t i n g  a d e f e n s e  o f  e x c u s a b l e  

h o m i c i d e  was adduced  a t  t r i a l  and  t h a t  P e t i t i o n e r  h a d ,  i n  e f f e c t ,  

a l r e a d y  r e c e i v e d  t h e  b e n e f i t  o f  t h e  j u r y ' s  mercy b e c a u s e  h e  was 

c o n v i c t e d  of a n  o f f e n s e  which was o n e  s tep  removed f rom second  

d e g r e e  murder  and f o r  which h e  r e c e i v e d  a f u l l  j u r y  i n s t r u c t i o n .  

Though P e t i t i o n e r  h a s  n o t  so w r i t t e n ,  h e  s t i l l  w i s h e s  f o r  

t h i s  C o u r t  t o  d e t e r m i n e  t h a t  it was f u n d a m e n t a l  e r ro r  f o r  t h e  

t r i a l  c o u r t  t o  have  n o t  g i v e n  t h e  " l o n g  form" j u s t i f i a b l e  and  

e x c u s a b l e  h o m i c i d e  i n s t r u c t i o n  r e g a r d l e s s  o f  t h e  e v i d e n c e  (or 

lack o f  i t)  adduced  a t  t r i a l .  O r t a g u s  d o e s  n o t  r e a c h  t h e  i s s u e  

of w h e t h e r  it  is e r ror  t o  n o t  g i v e  t h e  l o n g  fo rm j u s t i f i a b l e  and  

e x c u s a b l e  h o m i c i d e  i n s t r u c t i o n  where  no  e v i d e n c e  s u p p o r t i n g  s u c h  

a d e f e n s e  i s  adduced  a t  t r i a l .  O r t a g u s  o n l y  h o l d s  t h a t  it is 

e r ror  t o  f a i l  t o  g i v e  t h e  j u s t i f i a b l e  and e x c u s a b l e  h o m i c i d e  

i n s t r u c t i o n  ( a p p a r e n t l y ,  r e g a r d l e s s  of fo rm)  a l o n q  w i t h  a n  

i n s t r u c t i o n  f o r  m a n s l a u g h t e r .  Sub j u d i c e ,  t h e  t r i a l  c o u r t  g a v e  

t h e  s h o r t  fo rm j u s t i f i a b l e  and  e x c u s a b l e  h o m i c i d e  i n s t r u c t i o n  

a l o n q  w i t h  t h e  m a n s l a u g h t e r  i n s t r u c t i o n ,  (R. 994, 995) w h e r e a s  i n  

O r t a q u s ,  no  s u c h  i n s t r u c t i o n  was g i v e n  i n  d i r e c t  c o n n e c t i o n  w i t h  

t h e  m a n s l a u g h t e r  i n s t r u c t i o n .  Thus,  i n  t h e  i n s t a n t  case, t h e  

Second D i s t r i c t  c o n c l u d e d  t h a t  i t  was n o t  f u n d a m e n t a l  e r ror  t o  

f a i l  to  g i v e  t h e  l o n g  form j u s t i f i a b l e  and e x c u s a b l e  h o m i c i d e  

i n s t r u c t i o n  a l o n g  w i t h  t h e  m a n s l a u g h t e r  i n s t r u c t i o n .  I n  O r t a q u s ,  
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t h e  d i s t r i c t  c o u r t  found f u n d a m e n t a l  e r ror  where t h e  t r i a l  c o u r t  

f a i l e d  t o  g i v e  any  j u s t i f i a b l e  and e x c u s a b l e  h o m i c i d e  i n s t r u c t i o n  

a l o n g  w i t h  a m a n s l a u g h t e r  i n s t r u c t i o n .  A c c o r d i n g l y ,  g i v e n  t h e  

f a c t s  and mode of t h e  j u r y  i n s t r u c t i o n s  t h a t  t h e  Second Dis t r ic t  

c o n s i d e r e d  i n  t h i s  case,  a s  compared t o  t h o s e  i n  O r t a q u s ,  it is 

n o t  possible t o  c o n c l u d e  t h a t  t h e  Second D i s t r i c t  i n  any  wa5 

e x p r e s s e d  d i r e c t  c o n f l i c t  w i t h  t h e  F i r s t  D i s t r i c t  on  t h e  v e r y  

same q u e s t i o n  o f  law. 
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ISSUE I1 

WHETHER THE SECOND DISTRICT'S DECISION 
CONFLICTED WITH OTHER DECISIONS WHICH HELD 
THAT (1) FLAGRANT DISREGARD FOR THE SAFETY OF 
OTHERS WAS AN INHERENT COMPONENT OF 
MANSLAUGHTER, AND ( 2) GUIDELINES DEPARTURES 
MAY NOT BE JUSTIFIED BY REFERENCE TO FACTORS 
FOR WHICH THE DEFENDANT HAS BEEN ACQUITTED OR 
NOT BEEN CHARGED. 

Once a g a i n ,  P e t i t i o n e r  w h o l l y  f a i l s  t o  g r a s p  t h e  concept o f  

express and  d i r e c t  c o n f l i c t .  H e  a r g u e s  t h a t  t h e  Second D i s t r i c t  

e x p r e s s e d  d i r e c t  c o n f l i c t  w i t h  Mayo v. S t a t e ,  518 So.2d 458 ( F l a .  

1st DCA 1988). F a r  f rom i t ,  t h e  court  d i s t i n q u i s h e d  Mayo f rom 

t h e  i n s t a n t  case. P e t i t i o n e r  h a s  n o t  c i t e d ,  and Respondent  

c a n n o t  f i n d ,  any  d e c i s i o n a l  law c o n f e r i n g  d i s t i n q u i s h m e n t  

j u r i s d i c t i o n  upon t h i s  C o u r t .  Mere ly  because P e t i t i o n e r  

d i s a g r e e s  w i t h  t h e  appel la te  c o u r t ' s  r e a s o n i n g  d o e s  n o t  mean t h a t  0 
any k i n d  o f  c o n f l i c t  h a s  been d i r e c t l y  e x p r e s s e d !  

P e t i t i o n e r  f i n d s  c o n f l i c t  between t h e  i n s t a n t  case and F e l t s  

v. S t a t e ,  537 So.2d 955 ( F l a .  1st DCA 1988). Such ,  however ,  is  

n o t  t h e  case. P e t i t i o n e r  m a k e s  t h e  b l a n k e t  a s se r t ion  t h a t  a 

d e p a r t u r e  c a n n o t  be b a s e d  on f a c t o r s  r e l a t i n g  t o  o f f e n s e s  f o r  

which  a d e f e n d a n t  is n o t  c h a r g e d .  However, t h e  r u l e  announced i n  

F e l t s  is  t h a t  a d e p a r t u r e  c a n n o t  b e  u p h e l d  when it i n v o l v e s  

circumstances for which a c o n v i c t i o n  was n o t  o b t a i n e d .  I f  one  

f o l l o w s  P e t i t i o n e r ' s  sound r e a s o n i n g  to  i t s  i l l o g i c a l  c o n c l u s i o n ,  

it  would mean t h a t  i f  any  conceivable crime c o u l d  b e  c h a r q e d  a s  a 

r e s u l t  o f  t h e  d a n g e r  posed  to  people o t h e r  t h a n  t h e  immedia te  

v i c t i m s ,  t h e n  a d e p a r t u r e  b a s e d  upon a g r e a t  r i s k  o f  i n j u r y  or e 
-5- 



d e a t h  t o  a l a r g e  number o f  p e r s o n s  may n e v e r  c o n s t i t u t e  a v a l i d  

r e a s o n  f o r  d e p a r t u r e .  Such f a u l t y  r e a s o n i n g  p o i n t s  o u t  why F e l t s  

1 s t a t e s  i t s  r u l e  i n  terms o f  c o n v i c t i o n s  r a t h e r  t h a n  c h a r g e s .  

- Sub j u d i c e ,  P e t i t i o n e r  was n o t  c h a r g e d  w i t h ,  n o r  c o n v i c t e d  o f  any  

crimes r e l a t e d  to  t h o s e  o t h e r  motorists whose l i v e s  and s a f e ty  he  

e n d a n g e r e d .  O b v i o u s l y ,  h e  was n o t  c h a r g e d  or c o n v i c t e d  f o r  

m a n s l a u g t h e r  a g a i n s t  s u c h  o t h e r  motorists.  A c c o r d i n g l y ,  t h e  

Second D i s t r i c t  f o l l o w e d  t h e  r u l e  i n  F e l t s  b e c a u s e  t h e  d e p a r t u r e  

was n o t  b a s e d  upon a c t u a l  c h a r g e a b l e  crimes f o r  which t h e  s t a t e  

f a i l e d  t o  o b t a i n ,  a c o n v i c t i o n .  

I n  M c I n t y r e  v .  S t a t e ,  539 So.2d 603  (Fla .  3 r d  DCA 1 9 8 9 ) ,  t h e  

d i s t r i c t  c o u r t  d i d  s t a t e ,  i n  a f o o t n o t e ,  t h a t  t h e  uncha rged  

crimes o f  reckless d r i v i n g  i n  a f l e e i n g  s i t u a t i o n  c o u l d  n o t  be 

u s e d  t o  d e p a r t .  However, a s  a u t h o r i t y  f o r  s u c h  a r u l e ,  t h e y  

c i t e d  t o  Banzo v .  S t a t e ,  464 So.2d 620 ( F l a .  2d DCA 1 9 8 5 ) .  I n  

Banzo,  t h e  s t a t e  may v e r y  wel l  have  b e e n  able t o  o b t a i n  a 

c o n v i c t i o n  f o r  a h i g h e r  d r u g  o f f e n s e  t h a n  what was a c t u a l l y  

c h a r g e .  A c c o r d i n g l y ,  f a i l u r e  t o  o b t a i n  s u c h  a c o n v i c t i o n  where  

t h e  s t a t e ,  q u i t e  a r g u a b l y  c o u l d ,  i f  n o t  s h o u l d  h a v e  done  so, w a s  

found n o t  t o  be a v a l i d  r e a s o n  f o r  d e p a r t u r e .  - Sub j u d i c e ,  

P e t i t i o n e r  a r g u e s  t h a t  b e c a u s e  c u l p a b l e  n e g l i g e n c e  s h o u l d  or  

c o u l d  have  b e e n  c h a r g e d ,  i t  was improper t o  d e p a r t .  However, 

P e t i t i o n e r  f a i l s  t o  n o t e  t h a t  c u l p a b l e  n e g l e g e n c e  may n o t  h a v e  

0 

I n  F e l t s ,  t h e  S t a t e  was n o t  a b l e  t o  o b t a i n  a c o n v i c t i o n  on  t h e  
factor u s e d  f o r  d e p a r t u r e  b e c a u s e  t h e  crimes o c c u r r e d  i n  
G e o r g i a . )  
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b e e n  c h a r g e a b l e  a g a i n s t  " o t h e r s "  b e c a u s e ,  b a s e d  upon d o u b l e  

j e o p a r d y  p r i n c i p l e s ,  t h e  same ac t s  t h a t  would h a v e  s u p p o r t e d  s u c h  

a c o n v i c t i o n  were subsumed i n  t h e  crime f o r  which h e  was 

u l t i m a t e l y  c o n v c i t e d .  Thus ,  u n l i k e ,  t h e  s i t u t a t i o n  i n  Banzo and  

McIn ty re , '  where  t h e  r e a s o n s  for d e p a r t u r e  c o n s t i t u t e d  crimes 

t h a t  s h o u l d  h a v e  b e e n  c h a r g e d ,  i t  would have  s i m p l y  been  improper 

h e r e i n  t o  o b t a i n  a n  a d d i t i o n a l  c o n v i c t i o n  for  c u l p a b l e  n e g l i g e n c e  

a g a i n s t  o thers .  A c c o r d i n g l y ,  t h e  Second Dis t r i c t ' s  d e c i s i o n  

h e r e i n  is n o t  i n  c o n f l i c t  w i t h  M c I n t y r e .  

Next ,  P e t i t i o n e r  s t r a i n s  t o  f i n d  a c lear  e x p r e s s i o n  o f  

c o n f l i c t  b a s e d  upon t h e  h o l d i n g  i n  P e n d e l t o n  v .  S t a t e ,  4 9 3  So.2d 

1111 (Fla .  1st DCA 1 9 8 6 ) .  The h o l d i n g  i n  P e n d e l t o n  c l e a r l y  

s t a t e s  t h a t  it  was improper f o r  t h e  c o u r t  t o  h a v e  d e p a r t e d  d u e  t o  

i ts b e l i e f  t h a t  t h e  d e f e n d a n t  s h o u l d  h a v e  b e e n  found g u i l t y  of 

murder .  Such c o n s t i t u t e d  a d e p a r t u r e  b a s e d  upon a crime for 

which a c o n v i c t i o n  was c l e a r l y  n o t  o b t a i n e d .  However, i n  t h e  

i n s t a n t  case, t h e  Second d i s t r i c t  merely a s s e r t e d  t h a t  i f  d a n g e r  

t o  o t h e r s  was a s u f f i c i e n t  r e a s o n  f o r  d e p a r t u r e  i n  a s econd  

d e g r e e  murder  case, t h e n  i t  s h o u l d  a l so  be  a v a l i d  r e a s o n  f o r  

d e p a r t u r e  b a s e d  upon t h e  f ac t s  s u p p o r t i n g  a c o n v i c t i o n  f o r  

m a n s l a u g h t e r  i n  t h i s  case. Thus ,  t h e  Second D i s t r i c t  d i d  n o t  

e v e n  come close c o n s i d e r i n g  whe the r  t h e  t r i a l  c o u r t  d e p a r t e d  

b e c a u s e  i t  b e l i e v e d  t h a t  P e t i t i o n e r  s h o u l d  have  b e e n  c o n v i c t e d  o f  

' The s t a t e  f a i l e d  t o  c h a r g e  t h e  d e f e n d a n t  w i t h  t h e  a d d i t i o n a l  
and seperate crime o f  reckless d r i v i n g  w h i l e  f l e e i n g  f rom t h e  
s c e n e  o f  a s i n g l e  c r i m i n a l  e p i s o d e  i n  which h e  commit ted  b u r g l a r y  
and a u t o  t h e f t )  
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second  d e g r e e  murder .  A c c o r d i n g l y ,  t h e  i n s t a n t  case and 

P e n d e l t o n  were n o t  dec ided  on  t h e  Same q u e s t i o n  of 0 law. 

So to ,  t h e  same r e a s o n i n g  app l ies  t o  Vanover  v.  S t a t e ,  498 

So.2d 899 (F la .  1 9 8 9 ) .  I n  Vanover ,  t h i s  C o u r t  i n v a l i d a t e d  a 

d e p a r t u r e  b e c a u s e  t h e  t r i a l  c o u r t  c o n s i d e r e d  t h e  unfounded  h i g h e r  

crime i n  i t s  d e c i s i o n  t o  d e p a r t .  H e r e i n ,  t h e  Second D i s t r i c t  

n e v e r  e x p r e s s e d  any  s u c h  v iew.  Neither d i d  t h e  t r i a l  c o u r t .  

Though P e t i t i o n e r  b o l d l y  a s se r t s ,  b e c a u s e  h e  was a c q u i t t e d  of 

s econd  d e g r e e  murde r ,  t h a t  h i s  c o n d u c t  c o u l d  n o t  p o s s i b l y  r i se  t o  

t h e  l e v e l  s u f f i c i e n t  t o  s u p p o r t  a d e p a r t u r e  for c r e a t i n g  a 

s e r i o u s  r i s k  t o  o thers ,  he  f a i l s  to  see t h a t  t h e  d i s t r i c t  c o u r t  

n e v e r ,  a s  i n  Vanover or P e n d e l t o n ,  employed a d i s b e l i e f  i n  t h e  

wisdom o f  t h e  j u r y ' s  v e r d i c t  to  s u p p o r t  t h e  d e p a r t u r e .  

A c c o r d i n g l y ,  t h e  i n s t a n t  case and  Vanover were n o t  d e c i d e d  on  t h e  

same q u e s t i o n  of law. P e t i t i o n e r ' s  b o o t s t r a p p i n g  a rgumen t  t h a t  

a n  a p p l i c a t i o n  of v a l i d  d e p a r t u r e  r e a s o n s  for  s econd  d e g r e e  

murder  is  t a n t a m o u n t  t o  employ ing  a n  a c q u i t t a l  for s econd  d e g r e e  

murder  a s  a v a l i d  r e a s o n  t o  depar t  for a m a n s l a u g h t e r  c o n v i c t i o n  

o n l y  p o i n t s  o u t  t h a t  t h e  Second District  most a s s u r e d l y  d i d  n o t  

e x p r e s s  any  d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n  c i t e d  by 

P e t i t i o n e r  . 
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CONCLUSION 

For t h e  above s t a t e d  reasons, Responden t  u r g e s  t h i s  cour t  

n o t  t o  accept j u r i s d i c t i o n  o f  t h i s  case p u r s u a n t  t o  R u l e  

9 .030 (a )  ( 2 )  ( i v )  of t h e  F l o r i d a  R u l e s  o f  Appel la te  P r o c e d u r e  

because t h e  d i s t r i c t  cour t  h a s  n o t  e x p r e s s e d  any  c o n f l i c t  w i t h  an  

o p i n i o n  o f  t h i s  C o u r t  or a n o t h e r  d i s t r i c t  cour t  o f  appeal. 
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