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ARGUMENT 

ISSUE I 

THE TRIAL COURT IMPROPERLY FAILED TO 
GIVE COMPLETE INSTRUCTIONS ON MAN- 
SLAUGHTER AND ON THE THEORY OF THE 
DEFENSE THAT THE CRIME WAS AN ACCI-  
DENT. 

I n  h i s  i n i t i a l  b r i e f ,  p e t i t i o n e r  a r g u e d  t h a t  (1) t h e  man- 

s l a u g h t e r  i n s t r u c t i o n  i m p r o p e r l y  f a i l e d  t o  refer t o  j u s t i f i a b l e  and 

e x c u s a b l e  homic ide  and ( 2 )  t h e  c o u r t  s h o u l d  have  g i v e n  t h e  l o n g  

form i n s t r u c t i o n  f o r  e x c u s a b l e  homic ide  b e c a u s e  t h e  e v i d e n c e  

s u p p o r t e d  it . The s t a t e ' s  answer  b r i e f ,  however ,  a d d r e s s e s  o n l y  

p o i n t  ( 2 )  and d o e s  n o t  a d d r e s s  p o i n t  (1) . The s t a t e  d o e s  n o t  

d i s c u s s  t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  g i v e  t h e  f o l l o w i n g  s t a n d a r d  

i n s t r u c t i o n  as  p a r t  of  t h e  d e f i n i t i o n  of m a n s l a u g h t e r :  "However, 

t h e  d e f e n d a n t  c a n n o t  b e  g u i l t y  of m a n s l a u g h t e r  i f  t h e  k i l l i n g  was 

e i t h e r  j u s t i f i a b l e  or e x c u s a b l e  as I have  p r e v i o u s l y  d e f i n e d  t h o s e  

terms." F l a .  S t d .  J u r y  I n s t r .  f o r  M a n s l a u g h t e r .  Acco rd ing  t o  

Roias  v .  S t a t e  , 552 So.2d 914 (F la .  1 9 8 9 ) ,  f a i l u r e  t o  g i v e  t h i s  

i n s t r u c t i o n  was f u n d a m e n t a l  error .  
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ISSUE I1 

THE COURT IMPROPERLY FAILED TO I N -  
STRUCT THE JURY ON MILLER'S DEFENSE 
THAT THE ACCIDENT WAS I N  FACT AN 
ACCIDENT PROXIMATELY CAUSED BY THE 
P U R S U I N G  OFFICER.  

A s  t h e  s t a t e  would have  i t ,  p e t i t i o n e r  is  a r g u i n g  t h a t  " t h e  

f a t a l  c r a s h  was s i m p l y  n o t  h i s  f a u l t  b e c a u s e  h e  had t h e  r i g h t  t o  

f l e e  from t h e  law and t h a t  had Officer S a u r o  n o t  v i o l a t e d  t h i s  

r i g h t  by  g i v i n g  c h a s e ,  t h e  a c c i d e n t  would n e v e r  have  happened."  

B r i e f  of Responden t  a t  5. T h i s  s t a t e m e n t  from t h e  s t a t e ' s  brief  

m i s c h a r a c t e r i z e s  p e t i t i o n e r ' s  a rgumen t  i n  a t  l e a s t  t h r e e  ways. 

F i r s t ,  t h e  s t a t e  h a s  w i t h  g r e a t  v i g o r  knocked down a straw man, 

b e c a u s e  p e t i t i o n e r  is n o t  a r g u i n g  t o  t h i s  c o u r t  t h a t  t h e  c r a s h  was 

n o t  h i s  f a u l t .  Whether h e  was a t  f a u l t  was a q u e s t i o n  of f a c t  f o r  

t h e  j u r y  and n o t  a q u e s t i o n  of law fo r  t h i s  c o u r t  t o  d e c i d e ,  as  t h e  

s t a te  a p p a r e n t l y  w a n t s  t h i s  c o u r t  t o  do .  The s t a t e  here p e r p e t u-  

ates  t h e  e r r o r  of t h e  p r o s e c u t o r  , who s u c c e s s f u l l y  p e r s u a d e d  t h e  

t r i a l  c o u r t  t o  d e c i d e  t h a t  t h e  p e t i t i o n e r  was a t  f a u l t  as  a matter 

of  law and c o n s e q u e n t l y  n o t  e n t i t l e d  t o  i n s t r u c t i o n s  on h i s  

d e f e n s e .  

To s u p p o r t  its v iew t h a t  t h e  p e t i t i o n e r  was a t  f a u l t ,  t h e  

s t a t e  p o i n t s  o u t  t h a t  " o n l y  one  w i t n e s s  s a i d  t h e  o f f icer  p u r s u e d  

A p p e l l a n t  w i t h i n  s i x  i n c h e s  of  h i s  v e h i c l e . "  B r i e f  of Respondent  

a t  7 .  Acco rd ing  t o  t h e  s t a t e ,  t h e  e v i d e n c e  t h e r e f o r e  showed t h a t  

t h e  o f f i c e r  a c t e d  w i t h  d u e  care. T h i s  a rgument  implies t h a t  a j u r y  

need  n o t  be i n s t r u c t e d  on a d e f e n d a n t ' s  d e f e n s e  i f  o n l y  one  w i t n e s s  

p r o v i d e s  t e s t i m o n y  t o  s u p p o r t  it. 

2 

L 



P e t i t i o n e r  i s  unaware  of any  r e q u i r e m e n t  t h a t  two or more 

w i t n e s s e s  mus t  t e s t i f y  i n  s u p p o r t  of a j u r y  i n s t r u c t i o n  b e f o r e  it 

c a n  b e  g i v e n .  To t h e  c o n t r a r y ,  a n  i n s t r u c t i o n  mus t  be g i v e n  if any  

e v i d e n c e  s u p p o r t s  t h e  d e f e n d a n t ' s  t h e o r y ,  n o  matter how w e a k  or 

i m p r o b a b l e  t h a t  t h e o r y  m i g h t  be. Solomo n V.  S t a t e  436 S0.2d 1 0 4 1  

(Fla.  1st DCA 1 9 8 3 ) .  I f  t h e  j u r y  had b e e n  i n s t r u c t e d  on t h e  

p e t i t i o n e r ' s  t h e o r y ,  it c o u l d  have  found  f a c t u a l l y  t h a t  h i s  a c t i o n s  

were n o t  t h e  p r o x i m a t e  c a u s e  of t h e  a c c i d e n t .  

Second ,  t h e  s t a t e  t h i n k s  t h a t  t h e  p e t i t i o n e r  is  a r g u i n g  h e  had 

t h e  r i g h t  t o  f l ee  from t h e  law. Here a g a i n ,  t h e  s t a t e  knocks  down 

a straw man, b e c a u s e  p e t i t i o n e r  a g r e e s  t h a t  n o  one  h a s  t h e  r i g h t  t o  

f l ee  from t h e  law. A t  t h e  same t i m e ,  however ,  a p e r s o n  f l e e i n g  

from t h e  law is n o t  n e c e s s a r i l y  g u i l t y  of e v e r y  u n f o r t u n a t e  e v e n t  

t h a t  o c c u r s  a f t e r w a r d .  Sometimes, a n  e x c u s a b l e  a c c i d e n t  m i g h t  

o c c u r .  O t h e r  times, a n  i n d e p e n d e n t  e v e n t  m i g h t  b e  t h e  s u p e r v e n i n g  

proximate c a u s e  of t h e  a c c i d e n t .  P e t i t i o n e r  is a r g u i n g ,  n o t  t h a t  

h e  was e n t i t l e d  t o  f l ee  f rom t h e  law, b u t  r a t h e r  t h a t  a j u r y  c o u l d  

h a v e  found  t h a t  o t h e r  e v e n t s  or  a g e n c i e s  were t h e  p r o x i m a t e  c a u s e  

of t h e  a c c i d e n t .  C o n s e q u e n t l y ,  t h e  c o u r t  s h o u l d  have  i n s t r u c t e d  

t h e  j u r y  on t h e s e  p o s s i b i l i t i e s  r a t h e r  t h a n  g i v i n g  i n s t r u c t i o n s  

s o l e l y  on t h e  s t a t e ' s  t h e o r y  of t h e  case. 

The  s t a t e ' s  t h i r d  straw man is t h a t ,  a c c o r d i n g  t o  p e t i t i o n e r ,  

t h e  o f f icer  v i o l a t e d  h i s  r i g h t s  by c h a s i n g  him. Once a g a i n ,  

p e t i t i o n e r  a g r e e s  t h a t  a n  o f f icer  h a s  t h e  r i g h t  t o  c h a s e  a f l e e i n g  

s u s p e c t .  A t  t h e  same t i m e ,  however ,  a n  o f f i c e r  mus t  a l w a y s  act  

w i t h  d u e  care. I f  h e  d o e s  n o t  a c t  w i t h  d u e  care when c h a s i n g  a 
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s u s p e c t ,  t h e n  h i s  n e g l i g e n c e  c o u l d  be t h e  s o l e  p r o x i m a t e  c a u s e  of 

a n  e n s u i n g  a c c i d e n t .  P e t i t i o n e r  p r e s e n t e d  some e v i d e n c e  t o  s u p p o r t  

h i s  t h e o r y  t h a t  t h e  o f f i c e r ' s  n e g l i g e n c e  was t h e  p r o x i m a t e  c a u s e  of 

t h e  a c c i d e n t ,  and t h e  c o u r t ' s  r e f u s a l  t o  i n s t r u c t  t h e  j u r y  on t h e  

d e f e n s e  t h e o r y  was t h e r e f o r e  error .  
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ISSUE I11 

THE GUIDELINES DEPARTURE REASON OF 
GREAT DANGER TO OTHERS WAS INVALID 
BECAUSE (1) MILLER'S PROBATION WAS 

ERS WAS INHERENT I N  THE CRIME OF 
MANSLAUGHTER, ( 3 )  HE WAS NOT CHARGED 
WITH CULPABLE NEGLIGENCE FOR CAUSING 
DANGER TO OTHERSr AND ( 4 )  HE WAS 

REVOKED# ( 2 )  EXTREME DANGER TO OTH- 

ACQUITTED OF SECOND DEGREE MURDER. 

The s t a t e  a r g u e s  t h a t  " p e t i t i o n e r ' s  r e l i a n c e  on t h e  s t a n d a r d  

j u r y  i n s t r u c t i o n  f o r  c u l p a b l e  n e g l i g e n c e  is m i s p l a c e d  b e c a u s e  t h e  

s t a t u t e  m a k e s  c u l p a b l e  n e g l i g e n c e  c r i m i n a l  when t h e  ac to r ' s  c o n d u c t  

i n f l i c t s  p e r s o n a l  i n j u r y  on a s p e c i f i c  v i c t i m . "  B r i e f  of r e s p o n-  

d e n t  a t  1 0 .  The s t a t e  n e g l e c t s  t o  p o i n t  o u t  t h a t  t h e  s t a t u t e  d o e s  

n o t  d e f i n e  c u l p a b l e  n e g l i g e n c e .  C o n s e q u e n t l y r  p e t i t i o n e r  l o o k e d  t o  

I .  

t h e  s t a n d a r d  j u r y  i n s t r u c t i o n  f o r  a d e f i n i t i o n  of c u l p a b l e  n e g l i -  

g e n c e  and found  t h a t  t h e  i n s t r u c t i o n  refers t o  " p e r s o n s , "  " p u b l i c , "  

and " o t h e r s . "  These  words  are a l l  p l u r a l .  The i n s t r u c t i o n  t h u s  

i n s t r u c t s  t h e  j u r y  t o  c o n s i d e r  a l l  t h e  p e r s o n s  endange red  when it 

d e c i d e s  w h e t h e r  t o  c o n v i c t  a d e f e n d a n t  f o r  a s i n g l e  m a n s l a u g h t e r .  

The e v i d e n c e  of d a n g e r  t o  many p e r s o n s  is p a r t  of t h e  e v i d e n c e  u sed  

t o  c o n v i c t  f o r  t h e  s i n g l e  d e a t h  and t h e r e f o r e  c a n n o t  be used  as a 

r e a s o n  t o  d e p a r t  from t h e  g u i d e l i n e s .  

The s t a t e  f i n d s  it i l l o g i c a l  t o  s u p p o s e  t h a t  factors  r e l a t i n g  

t o  a n  uncha rged  crime c a n n o t  be used  as  a r e a s o n  t o  d e p a r t .  B r i e f  

of r e s p o n d e n t  a t  11. P e t i t i o n e r  sees n o t h i n g  i l l o g i c a l  a b o u t  t h i s  

i d e a .  The r u l e  s t a t e s  t h a t  " fac tors  r e l a t i n g  t o  t h e  i n s t a n t  

o f f e n s e s  f o r  which c o n v i c t i o n s  have  n o t  been  o b t a i n e d "  are n o t  a 

v a l i d  bas i s  f o r  d e p a r t u r e .  F la .  R. C r i m .  P. 3 .701 (d )  (11). T h i s  
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r u l e  app l i e s  t o  b o t h  c h a r g e d  and uncha rged  o f f e n s e s .  O t h e r w i s e ,  

t h e  s t a t e  c o u l d  c h a r g e  a d e f e n d a n t  o n l y  w i t h  some o f f e n s e s  and u s e  

fac tors  r e l a t i n g  t o  o t h e r  o f f e n s e s  as  r e a s o n s  t o  d e p a r t  s e v e r a l  

ce l l s  w i t h o u t  p o s s i b i l i t y  of appel la te  r e v i e w .  The s t a t e  c o u l d  i n  

e f fec t  s e n t e n c e  a d e f e n d a n t  f o r  o f f e n s e s  t h a t  it d i d  n o t  or c o u l d  

n o t  p r o v e  beyond a r e a s o n a b l e  d o u b t .  T h i s  r e s u l t  would b e  c o n t r a r y  

t o  d u e  process and t h e  i n t e n t  of t h e  g u i d e l i n e s .  

The s t a t e  s u g g e s t s  t h a t  t h e  d o u b l e  j e o p a r d y  d o c t r i n e  would n o t  

have  allowed t h e  s t a t e  t o  c h a r g e  t h e  d e f e n d a n t  w i t h  m u l t i p l e  acts  

o f  c u l p a b l e  n e g l i g e n c e .  B r i e f  o f  r e s p o n d e n t  a t  1 2 .  P e t i t i o n e r  

w i s h e s  t h i s  were t r u e .  I f  it were, h e  would a r g u e  t h a t  h e  s h o u l d  

n o t  h a v e  b e e n  c o n v i c t e d  of t h r e e  c o u n t s  of m a n s l a u g h t e r  f o r  t h r e e  

d e a t h s  as  p a r t  of a s i n g l e  t r a n s a c t i o n .  

F i n a l l y ,  t h e  s t a t e  f i n d s  it s i g n i f i c a n t  t h a t  p e t i t i o n e r  d i d  

n o t  renew h i s  a rgument  b a s e d  on P-on v.  S w  I 493 So.2d 1111 

(Fla.  1st DCA 1986). P e t i t i o n e r  corrects t h a t  o v e r s i g h t  and 

e x p r e s s l y  s ta tes  t h a t  h e  c o n t i n u e s  t o  r e l y  on P e n d e l t q n  . P e t i t i o n -  

er a g r e e s  t h a t  t h e  t r i a l  c o u r t ' s  and second  d i s t r i c t ' s  a c t i o n s  i n  

h i s  case were n o t  as e g r e g i o u s  as t h o s e  i n  P e n d e l t o q  , i n  which t h e  

t r i a l  c o u r t  was d i s s a t i s f i e d  w i t h  t h e  j u r y ' s  i l l o g i c a l  v e r d i c t .  

The n e t  e f f ec t ,  however ,  was t h e  same. H e  s t i l l  is b e i n g  s e n t e n c e d  

f o r  crimes f o r  which  h e  was a c q u i t t e d .  
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