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PREFACE 

Appe l lan t  S t a t e  o f  F l o r i d a  w i l l  be r e f e r r e d  t o  as "Appel lant."  Appel lee 

C o l l i e r  County School Board w i l l  be r e f e r r e d  t o  as t he  "School Board." 

C i t a t i o n s  t o  A p p e l l a n t ' s  Appendix w i l l  be s t a t e d  as "App -.I' 

JURISDICTIONAL STATEMENT 

Th is  i s  an appeal pursuant t o  Rule 9 . 0 3 0 ( a ) ( l ) ( B ) ( i )  of the  F l o r i d a  

Rules 

t i f i c a t e s  of indebtedness. 

of Appe l l a te  Procedure from a f i n a l  o rde r  v a l i d a t i n g  bonds o r  cer-  
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STATEMENT OF THE CASE 

Th i s  i s  an appeal f rom a f i n a l  judgement o f  t h e  C i r c u i t  Court  o f  the 

Twent ie th  J u d i c i a l  C i r c u i t  i n  and f o r  C o l l i e r  County, F l o r i d a ,  v a l i d a t i n g  

c e r t a i n  o b l i g a t i o n s  o f  t h e  C o l l i e r  County School Board pursuant t o  Chapter 

75, F l o r i d a  S ta tu tes .  

The School Board f i l e d  a compla in t  f o r  v a l i d a t i o n  pursuant t o  Chapter 

75, F l o r i d a  S t a t u t e s  on August 18, 1989, seeking v a l i d a t i o n  o f  t h e  

C e r t i f i c a t e s  o f  P a r t i c i p a t i o n .  The compla in t  was heard be fo re  t h e  Honorable 

Char les T. Ca r l t on ,  Judge o f  t h e  Twent ie th  J u d i c i a l  C i r c u i t  i n  and f o r  

C o l l i e r  County, F l o r i d a  on October 12, 1989. A f i n a l  judgment v a l i d a t i n g  

t h e  C e r t i f i c a t e s  o f  P a r t i c i p a t i o n  was rendered on October 13, 1989. The 

Appe l lan t  f i l e d  a t i m e l y  No t i ce  o f  Appeal on November 9, 1989. 

STATEMENT OF THE FACTS 

Pursuant t o  a r e s o u l u t i o n  adopted August 17, 1989, (App. 1) t h e  School 

Board approved a Lease-Purchase Agreement between t he  School Board and t he  

C o l l i e r  County School Board Foundat ion ( t h e  "Foundat ion" ) f o r  t h e  acqu i s i -  

t i o n ,  c o n s t r u c t i o n  and equ ipp ing  o f  c e r t a i n  c a p i t a l  p ro j ec t s .  

To f a c i  1 i t a t e  t h e  Lease-Purchase Agreement, t h e  School Board leased pro-  

p e r t y  which i t  owns t o  t h e  Foundat ion upon which t he  p r o j e c t s  a re  t o  be 

b u i l t .  The Foundat ion assigned a l l  i t s  i n t e r e s t  i n  t h e  Ground Lease and 

Lease-Purchase Agreement t o  a t r u s t e e ,  (App. 18) who i s  t o  s e l l  C e r t i f i c a t e s  

of P a r t i c i p a t i o n  which evidence a f r a c t i o n a l i z e d  i n t e r e s t  i n  t he  lease pay- 

ments owed by t he  School Board under t h e  Lease-Purchase Agreement. The t r u s t e e  

i s  t o  d isburse  t he  funds r a i s e d  by the  C e r t i f i c a t e s  o f  P a r t i c i p a t i o n  a t  the  

d i r e c t i o n  o f  t he  School Board t o  f inance  t he  c o n s t r u c t i o n  of the  p ro jec t s .  
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The te rm  o f  t h e  Lease-Purchase Agreement w i l l  e x p i r e  a t  t he  end o f  each 

f i s c a l  year ,  b u t  may be a u t o m a t i c a l l y  renewed upon the  School Board making a 

s u f f i c i e n t  annual a p p r o p r i a t i o n  from the  School Board 's  l e g a l l y  appropr ia ted  

funds (App.7). The maximum te rm of t h e  agreement i s  30 years.  

F a i l u r e  o f  t h e  School Board t o  app rop r i a te  s u f f i c i e n t  funds f o r  t he  

payments o f  r e n t s  due under t h e  Lease-Purchase Agreement w i l l  t e rm ina te  t h e  

agreement. The School Board w i l l  n o t  i n c u r  any a d d i t i o n a l  p e n a l t i e s  or 

1 i abi  1 i t i e s  under t h e  Lease-Purchase Agreement. 

t h e  School Board t o  app rop r i a te  funds pursuant t o  the  Lease-Purchase 

Agreement. 

The t r u s t e e  cannot compel 

I n  the  event o f  a non- appropr ia t ion,  t he  t r u s t e e  may s e l l  the  p r o j e c t s ,  

o r  may r e n t  them, a t  f a i r  market value, f o r  a p e r i o d  o f  up t o  30 years i n  

o rde r  t o  generate s u f f i c i e n t  funds t o  pay the  c e r t i f i c a t e  holders.  While the  

School Board w i l l  r e t a i n  i t s  f ee  t i t l e  t o  t he  lands, i t  loses any possessory 

r i g h t s  i t  may have i n  t he  p rope r t y  f o r  t h e  t e rm  o f  t he  r e l e t t i n g  up t o  30 

years  (App. 11-12, 36-37). 

The School Board r e t a i n s  t h e  op t ion ,  i n  t h e  event o f  a non- appropr ia t ion ,  

o f  purchas ing t h e  p r o j e c t s  by pay ing  o f f  t h e  ou ts tand ing  C e r t i f i c a t e s  of 

P a r t i c i p a t i o n  (App. 13).  



SUMMARY OF ARGUMENT 

Chapter 75, F l o r i d a  S ta tu te ,  au tho r i zes  t h e  C i r c u i t  Courts t o  determine 

t h e  v a l i d a t i o n  of bonds and c e r t i f i c a t e s  of indebtedness. There a re  c e r t a i n  

c o n d i t i o n s  which must e x i s t ,  however, b e f o r e  t h e  C i r c u i t  Cour t  may exe rc i se  

i t s  j u r i s d i c t i o n .  

c o u r t  t o  exe rc i se  j u r i s d i c t i o n  e x i s t s .  The School Board i s  not the  i s s u i n g  

a u t h o r i t y  o f  any indebtedness, i t  has merely en te red  i n t o  t he  lease, and i t  

does not ,  under t he  terms o f  t he  lease, become indeb ted  t o  the  c e r t i f i c a t e  

ho lders  . 

I n  t h i s  case, none o f  t h e  p re- cond i t ions  necessary f o r  the  

I f  t h e  cou r t  f i n d s  t h a t  an indebtedness o f  t he  School Board does e x i s t ,  

t h e n  t h e  ques t i on  becomes whether t h e  School Board has l a w f u l l y  i ncu r red  t h a t  

debt. The School Board der i ves  i t s  a u t h o r i t y  t o  e n t e r  i n t o  t he  arrangement 

f rom F l o r i d a  S ta tu tes ,  Sec t ion  230.23(9)(b) (5)  and 235.056. I n  f a c t ,  Sect ion 

230.23(9)(b) (5)  r e f e r s  d i r e c t l y  t o  Sec t i on  235.056. Sec t ion  230.23 requ i res  

t h a t  a referendum be h e l d  i f  r e n t s  a r e  payable f rom ad valorem taxes under a 

Lease-Purchase Agreement and t h e  agreement i s  g rea te r  than  12 months. 

Sec t ion  235.056 was amended e f f e c t i v e  October 1, 1989, t h e  day t he  Lease- 

Purchase Agreement took  e f f e c t ,  t o  p rov ide  t h a t  leases l i k e  t h e  lease i n  t h i s  

case c o n s t i t u t e  a m u l t i p l e - y e a r  lease, thus t r i g g e r i n g  t he  referendum 

requ i  rement. 

The 1989 amendment i m p l i c i t l y  recognizes t h a t  Sec t ion  235.056 would be 

i n  v i o l a t i o n  o f  t h e  s p i r i t  and i n t e n t  o f  A r t i c l e  V I I ,  Sect ion 12 o f  t h e  

F l o r i d a  C o n s t i t u t i o n  by a l l o w i n g  t h e  School Board t o  avo id  t he  approval  by 

t h e  taxpayers o f  t h e  expend i tu re  of vas t  sums of money by simply making a 

l o n g  t e rm  c a p i t a l  inprovement p r o j e c t  d i v i s i b l e  i n t o  y e a r l y  segments. Th i s  

would be t h e  u l t i m a t e  t r i umph  of form over  substance and a l l o w  t h e  School 

Board t o  do i n d i r e c t l y  t h a t  which i t  cannot do d i r e c t l y .  0 
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ARGUMENT 

POINT I 

THE CIRCUIT COURT DID NOT HAVE JURISDICTION TO VALIDATE 
THE CERTIFICATES OF PARTICIPATION UNDER CHAPTER 75 AS 
THE SCHOOL BOARD HAS INCURRED NO INDEBTEDNESS TO THE 
HOLDERS OF THE CERTIFICATES AND IS NOT THE ISSUING 
AUTHORITY OF THE CERTIFICATES. 

Sect ion  75.01, F l o r i d a  S ta tu tes ,  prov ides t h a t  t he  C i r c u i t  Court shal 

have j u r i s d i c t i o n  t o  determine t h e  v a l i d a t i o n  o f  bonds and c e r t i f i c a t e s  of 

i ndebtedness. Sec t ion  75.02, F1 o r i  da S ta tu tes  , de f  i nes those p l  a i  n t  i f f s who 

may invoke t h e  j u r i s d i c t i o n  o f  t he  cou r t  i n  a v a l i d a t i o n  proceeding. Sect ion 

75.02 prov ides t h a t  any p o l i t i c a l  s u b d i v i s i o n  o f  the S t a t e  may determine i t s  

a u t h o r i t y  t o  i s sue  c e r t i f i c a t e s  o f  debt. 

The purpose o f  a v a l i d a t i o n  proceeding i s  t o  determine whether the  
e 

i s s u i z  body had the  a u t h o r i t y  t o  a c t  under t h e  C o n s t i t u t i o n  and Laws o f  t he  

S t a t e  o f  F l o r i d a .  

(F la .  1980). 

i s  qu ick  t o  p o i n t  ou t  t h a t  i t  i s  i n c u r r i n g  no debt (App. p.26). 

merely entered i n t o  a Lease-Purchase Agreement which i t  i s  f r ee  t o  t e rm ina te  

McCoy Restaurants,  Inc., v. a o f  Orlando, 392 So.2d 252 

I n  t h i s  case, however, t h e  School Board i s  i s s u i n g  noth ing,  and 

It has 

a t  any t ime, w i t h  no r i s k .  What t h e  School Board des i res  i s  f o r  t he  cou r t  t o  

v a l  i d a t e  t h e  Lease Purchase Agreement (App. 26-28). Th i s  purpose, however, 

i s  n o t  w i t h i n  t h e  scope o f  a v a l i d a t i o n  proceeding. I n  McCoeestaurants , -  

I_. I n c . , m f  Orlando, 392 So.2d 252 (F la .  1980), t h i s  c o u r t  h e l d  t h a t  t he  

v a l i d i t y  o f  c e r t a i n  leases, which were entered i n t o  t o  he lp  pay o f f  t he  

- 5- 
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The School Board c la ims  t h a t  t h i s  i ssue  had a l ready been decided i n  a S t a t e  v. Brevard_Countx, 539 So.2d 461 (F la .  1989). 

The j u r i s d i c t i o n a l  ques t i on  r a i s e d  by J u s t i c e  Shaw i s  e x a c t l y  t he  same i s s u e  

Appe l lan t  disagrees. - - 

be fo re  t h e  cou r t .  The c o u r t ' s  d iscuss ion  o f  t he  issue, and i t s  d i s p o s i t i o n  

i n  a f o o t n o t e  deserves a c l o s e r  look  however. 

c i t e d  t o  S ta te  v. C i ty  o f  Dafiona Beach, 431 So.2d 981 (F la .  1983) as v e s t i n g  

t h e  c o u r t  w i t h  j u r i s d i c t i o n .  The c o u r t  based i t s  conc lus ion  i n  Brevard 

I n  Brevard Counu,  the  cou r t  

County- on t h e  f a c t  t h a t  t h e  S t a t e  i n  bo th  Brevard C o u n a  and City o f  Daytona 

Beach r a i s e d  a s i m i l a r  defense. The r e a l  po in t ,  however, i s  t h a t  t he  i s s u i n g  

a u t h o r i t y  i n  Brevard Countx  was a n o n- p r o f i t  co rpo ra t i on ,  and t h e  i s s u i n g  

a u t h o r i t y  i n  C-&J o f  Daytona Beach was t h e  m u n i c i p a l i t y  o f  Daytona Beach and 

t h e  County o f  Volus ia .  

I n  S t a t e  v. City oftona Beach, 431 So.2d 981 (F la .  1983), the  issues 

be fo re  t h e  c o u r t  were: 

1. D id  t h e  i n t e r l o c a l  aqreement between Vo lus ia  County and t h e  City o f  
Daytona Beach c o n s t i t u t e  indebtedness under Chapter 75. 

2. I f  i t  d id ,  d i d  i t  v i o l a t e  t he  h o l d i n g  o f  County o f  Vo lus ia  v. State,  
417 So.2d 968 (F la .  1982). 

The c o u r t  h e l d  t h a t  t h e  agreement was a debt under Chapter 75, and t h a t  

i t  d i d  no t  v i o l a t e  the  d i c t a t e s  o f  County o f  Volus ia .  

d i f f e r e n c e  between t h i s  case, (and i n  Brevard County), i s  t h a t  i n  City o f  

Daytona Beach, t h e  i s s u i n g  a u t h o r i t i e s  o f  t h e  i n t e r l o c a l  agreement were one 

o f  t h e  enumerated a u t h o r i t i e s  i n  Sec t i on  75.02, n o t  a p r i v a t e  corpora t ion ,  as 

The major compe l l i ng  

i n  Brevard C o w ,  and t h e  case be fo re  t h i s  cour t .  

The mere f a c t  t h e  S t a t e  r a i s e d  t h e  same defense i n  b o t h  cases does n o t  

c o n f e r  j u r i s d i c t i o n  upon t h e  cour t .  Under Chapter 75, i t  i s  the  p a r t i e s  

which invoke j u r i s d i c t i o n ,  no t  t h e  issues. In dete rmin ing  who are t h e  p roper  



p a r t i e s  i n  a bond v a l i d a t i o n  proceeding, t h i s  cou r t  has h e l d  t h a t  t he  o n l y  

p a r t i e s  a b s o l u t e l y  necessary t o  a bond v a l i d a t i o n  a re  t h e  i s s u i n g  e n t i t i - a n d ,  

i f  t h e  c o n d i t i o n  n e c e s s i t a t i n g  a defense a re  met, t h e  State.  

v.  State,  515 So.2d 1273, 1274 (F la .  1987). (Emphasis added). 

Broward County 

I f ,  as i n  t h i s  case, t h e  ssu ing  a u t h o r i t y  i s  no t  one of t h e  enumerated 

a u t h o r i t i e s  i n  Sec t i on  75.02, o r ,  as i n  t h i s  case, t h e  enumerated a u t h o r i t y  

i s  no t  i s s u i n g  any debt ,  then  t he  C i r c u i t  Cour t  does not  have j u r i s d i c t i o n  

under Chapter 75 t o  v a l i d a t e  t h e  C e r t i f i c a t e s  o f  P a r t i c i p a t i o n .  
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POINT I 1  

THE SCHOOL BOARD D I D  NOT HOLD AN APPROVING REFERENDUM 

FLORIDA STATUTE SECTION 230,23(9)(b)(5), 
WHEN ENTERING INTO THE LEASE-AGREEMENT AS REQUIRED BY 

F l o r i d a  S t a t u t e  Sec t ion  230.23 p rov ides  f o r  t he  powers and du t i es  of a 

school board. Sec t ion  23O.23(9) ( b )  ( 5 )  p rov ides  t h a t  school boards may: 

E n t e r  i n t o  leases o r  lease-purchase arrangements, i n  accor-  
dance w i t h  t h e  requirements and c o n d i t i o n s  p rov ided  i n  s. 
235.056(3), w i t h  p r i v a t e  i n d i v i d u a l s  o r  co rpora t ions  f o r  
t h e  r e n t a l  o f  necessary grounds and educa t iona l  f a c i l i t i e s  
f o r  school purposes o r  o f  educat ional  f a c i l i t i e s  t o  be 
e rec ted  f o r  school purposes. Cur ren t  o r  o the r  funds 
au tho r i zed  by l a w  may be used t o  make payments under a 
lease-purchase agreement , Notw i ths tand ing  any o t h e r  s t a t u -  
t e s ,  i f  t h e  r e n t a l  i s  t o  be p a i d  from funds rece i ved  f rom 
ad valorem t a x a t i o n  and t h e  agreement i s  f o r  a p e r i o d  
g r e a t e r  t h a t  12 months, an approv ing  referendum must be 
held.  

While t h e  School Board d i d  a d v e r t i s e  t h e  Lease-Purchase Agreement and 

make i t  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a t  the  pub l i c- hea r i ng  when the reso- 

1 u t i o n  was passed, no approv ing referendum o f  the  Lease-Purchase Agreement 

was he1 d. 

The School Board 's  p o s i t i o n  t h a t  t he  lease and Lease-Purchase Agreements 

a r e  n o t  f o r  a te rm g rea te r  than  12 months i s  s imply  an exe rc i se  o f  form over  

substance and i s  f a c t u a l l y  d i s t i n g u i s h a b l e  f rom t h e  s i t u a t i o n  i n  S ta te  v. 

Brevard C o u u ,  539 So.2d 461 (F la .  1989). The major f a c t u a l  d i f f e rences  i s  

t h a t  i n  t h i s  case, t h e  School Board i s  d e a l i n g  w i t h  t h e  c o n s t r u c t i o n  of edu- 

c a t i o n a l  f a c i l i t i e s ,  n o t  t h e  mere r e n t a l  o f  o f f i c e  equipment (App. 22-24, 30, 

38-39). As expressed i n  t h e  Lease-Purchase Agreement, t h e  School Board has 

an immediate need f o r  and expects t o  make immediate use o f  t h e  p r o j e c t s ,  and 



does n o t  expect t h e  need f o r  t h e  p r o j e c t s  t o  d i m i n i s h  (App. 9). 

Board a l s o  i n tends  t o  app rop r i a te  s u f f i c  en t  funds each yea r  t o  avo id  an 

The School 

@ 
event  o f  non- appropr ia t ion  (App. 

I n  a d d i t i o n ,  s ince  t he  Schoo 

j e c t s ,  i t  i s  u n l i k e l y  t h a t  i t  wou 

up t o  a p e r i o d  of  t h i r t y  years  by 

9). 

Board has an immediate need f o r  t he  pro-  

d r i s k  t h e  l o s s  o f  the  use o f  i t s  lands f o r  

f a i  1 i ng t o  appropr i  ate.  

I n  a bond v a l i d a t i o n  proceeding, t he  cou r t  should look  t o  see t h a t  t he  

i s s u i n g  body excerc ised  i t s  a u t h o r i t y  i n  accordance w i t h  t h e  s p i r i t  and 

i n t e n t  of  t h e  law. -Restaurants, Inc., v. C i g  o f  Orlando, 392 So.2d 

252, 253 (F la .  1980). 

The s p i  r i  t and i n t e n t  o f  Sect i o n  230.23( 9 )  ( b )  ( 5 )  becomes c l e a r e r  when 

t h e  c o u r t  looks  a t  Sec t i on  235.056(3)(a), F l o r i d a  S t a t u t e  (1989). The 

F l o r i d a  L e g i s l a t u r e  amended Sec t i on  235.056 e f f e c t i v e  October, 1989 t o  p ro-  

v i d e  t h a t :  a 
A LEASE CONTRACT FOR 1 YEAR OR LESS, WHEN EXTENDED OR 
RENEWED BEYOND A YEAR, BECOMES A MULTIPLE-YEAR LEAST 
AND MUST BE APPROVED BY THE OFFICE. (Emphasis added) 
-I__ 

When read ing  Sec t ion  235.056(3)(a) i n  pari mate r i a  w i t h  Sec t ion  

230.23(9)(b) (5) ,  as t h e  c o u r t  should do s ince  Sec t i on  230.23(9)(b) (5)  

d i r e c t l y  r e f e r s  t o  Sec t i on  235.056(3), t h e  Lease-Purchase Agreement i n  t h i s  

case becomes a m u l t i p l e - y e a r  lease  upon renewal, i .e., app rop r i a t i on .  By 

any meaning o f  t he  word, a m u l t i p l e - y e a r  lease i s  one f o r  a " per iod  g rea te r  

t han  12 months" and t he re fo re ,  an approv ing referendum i s  requi red.  

Even assuming t h a t  t h e  School Board does no t  make an a p p r o p r i a t i o n  f o r  

t h e  f u l l  t h i r t y  years,  i f  i t  makes on l y  one app rop r i a t i on ,  t h a t  renews t h e  

agreement and makes t h e  Lease-Purchase Agreement a m u l t i p l e - y e a r  lease, i .e., 

g r e a t e r  than  12 months. 

-9- 



POINT I11 

ARTICLE VII, SECTION 12 OF THE FLORIDA CONSTITUTION 
REQUIRES AN APPROVING REFERENDUM. 

A r t i c l e  V I I ,  Sec t ion  12 o f  the  F l o r i d a  C o n s t i t u t i o n  requ i res  t h a t  t h e  

issuance of bonds o r  c e r t i f i c a t e s  o f  indebtedness which a re  payable from ad 

valorem t a x a t i o n  and mature more t h e  twe l ve  months a f t e r  issuance be approved 

by t h e  vote o f  t he  e l e c t o r s .  

used t o  pay t h e  lease payments d e r i v e  f rom ad valorem taxes (App. 32-33). 

i s  a l so  c l e a r  t h a t  t he  Lease-Purchase Agreement as w e l l  as a l l  t he  o t h e r  

It i s  undisputed t h a t  p a r t  o f  t he  funds be ing  

It 

documents approved by t he  r e s o l u t i o n  o f  t he  School Board have been t a i l o r e d  

t o  avo id  t h e  referendum requ i  rement. Fo r tuna te l y ,  t h i s  c o u r t  has prevented 

governmental a u t h o r i t i e s  f rom doing i n d i r e c t l y  t h a t  which cou ld  not  be done 

d i r e c t l y .  County o f  Vo lus ia  v. 1_1- State,  417 So.2d 968 (F la .  1982). 

I n  rev iew ing  t o  see t h a t  t h e  School Board has f o l l owed  t he  s p i r i t  and 

i n t e n t  o f  t h e  law, i t  i s  obvious t h a t  t he  requirement t o  r e- app rop r i a te  i s  

necess i t a ted  ou t  o f  t h e  need t o  avo id  an agreement g rea te r  than 12 months. 

I f  t h e  c o u r t  looks  a t  any o t h e r  aspect o f  t h e  agreement, i t  sees a l ong  t e rm  

commitment t o  f inance  needed c a p i t a l  improvements (App. 24). S t a t e  v. 

Brevard County_, 539 So.2d 461 (F la .  1989) i s  g r e a t l y  d i f f e r e n t  than  t h e  f ac-  

t u a l  s i t u a t i o n  a t  hand. 

leased, equipment versus educa t iona l  f a c i l i t i e s ,  and t h e  fac t  t h a t  t h e  School 

The two b igges t  d i f f e r e n c e s  a re  t h e  i tems be ing  

Board i s  u s i n g  ad valorem taxes whereas Brevard County pledged non-ad valorem 

revenues. When t h e  c o u r t  then f a c t o r s  i n  t he  amendment t o  Sec t ion  

235.056(3)(a), t h e  on l y  d i f f e r e n c e  between these C e r t i f i c a t e s  of P a r t i c i p a t i o n ,  

and a simple ad valorem bond issue,  ma tu ra t i on  g rea te r  than  12 months, d i s a p-  

pears. The amendment t o  Sec t ion  235.056(3)(a) amounts t o  a l e g i s l a t i v e  

- 10- 



r e c o g n i t i o n  t h a t  these C e r t i f i c a t e s  o f  P a r t i c i p a t i o n  v i o l a t e  t he  d i c t a t e s  of 

A r t i c l e  V I I ,  Sec t ion  12 o f  t he  F l o r i d a  C o n s t i t u t i o n .  

Even i f  t he  School Board chooses t o  fund t h e  lease-payments by some 

source o t h e r  than ad valorem revenues, the  outcome i s  t he  same. 

a l l  l e g a l l y  app rop r i a ted  funds, t oge the r  w i t h  a promise t o  ma in ta i n  t he  

a p p r o p r i a t i o n ,  an approv ing referendum i s  s t i l l  r equ i red  under A r t i c l e  VII, 

Sect ion  12, and t h i s  c o u r t ' s  d e c i s i o n  i n  County o f  Vo lus ia  v. State,  417 So.2d 

968 (F la .  1982). 

avowed r i g h t  t o  non- appropr ia t ion ,  i s  t he  f a c t  t h a t  t he  School Board has made 

c l e a r  i t s  i n t e n t  t o  app rop r i a te  each year  (App. 9), has covenanted t h a t  each 

annual proposed budget c o n t a i n  an a p p r o p r i a t i o n  (App. 9),  has an expec ta t i on  

t h a t  i t  has t h e  funds f o r  an a p p r o p r i a t i o n  f o r  t h e  f u l l  t e rm  o f  t h e  lease  

(App. 9), has a need f o r  t h e  schools which t he  board does no t  b e l i e v e  w i l l  

l essen  (App. 9 ) ,  and w i t h  t h a t  need i n  mind, cannot reasonably be expected t o  

f o r g o  making use o f  i t s  lands and t he  b u i l d i n g s  thereon f o r  a p e r i o d  of 

t h i r t y  years.  Therefore,  t he  r i g h t  o f  non- appropr ia t ion  i s  i l l u s o r y  and t h e  

o n l y  reason for  t he  one-year renewal i s  t he  avoidance o f  the referendum 

requirement.  Th i s  i s  p a r t i c u l a r l y  i r o n i c  cons ide r i ng  t h a t  t he  l e g i s l a t u r e  i n  

Sec t ion  230.23( 9)  ( b )  ( 5 )  r e q u i r e s  taxpayer  approval  so t h a t  the  people who 

would be requ i red  t o  shoulder  t h e  burden have some say i n  t he  outcome. 

By p ledg ing  

The promise t o  ma in ta i n  t he  app rop r i a t i on ,  d i s p i t e  t h e  

a 

-11- 



C - NCLUSION 

The C i r c u i t  Cour t  should n o t  have heard t h e  School Board 's  reques t  t o  

v a l i d a t e  i t s  Lease-Purchase Agreement as t h e  School Board i n  t h i s  i ns tance  

has no t  met the  requirements o f  Chapter 75 t o  invoke  t h e  c o u r t ' s  j u r i s d i c t i o n .  

I f  the  c o u r t  can hear t h e  compla in t ,  i t  w i l l  f i n d  t h a t  the  School Board 

has f a i l e d  t o  h o l d  t h e  requ i red  approv ing referendum necessary under both 

Sect ion  230.23(9)(b)(5) and A r t i c l e  V I I ,  Sec t ion  12 o f  t he  F l o r  

C o n s t i t u t i o n .  

N e i t h e r  t h e  j u r i s d i c t i o n a l  ques t ion  nor  t he  outcome of the 

c o n t r o l l e d  by t h e  c o u r t ' s  d e c i s i o n  i n  Brevard C o a .  Un l i ke  

da 

case i s  

evard coun 

t h i s  case i nvo l ves  t h e  pledge o f  ad valorem revenues and the  c o n s t r u c t i o n  of 

l o n g  t e rm  c a p i t a l  improvement p r o j e c t s .  

The S t a t e  of F l o r i d a  i s  r eques t i ng  t h a t  t h i s  cou r t  reverse t he  f i n a l  

0 judgment o f  t h e  C i r c u i t  cou r t  and e i t h e r  h o l d  t h e  C i r c u i t  Court i s  w i t h o u t  

j u r i s d i c t i o n  t o  v a l i d a t e  t h e  C e r t i f i c a t e s  o f  P a r t i c i p a t i o n ,  o r  s e t  as i de  t h e  

v a l i d a t i o n  u n t i l  t h e  taxpayers have had t h e i r  say i n  a referendum. 

Resec t fu l  l y  submit ted, 

A s s i s t a n t  S ta te  A t t o rney  
F la .  Ba r  #0365025 
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