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P R E F A C E  

A p p e l l a n t ,  S t a t e  of F lo r ida ,  wi l l  be referred t o  a s  "The S t a t e " .  

Appellee,  F lor ida  School Boards Assoc ia t ion ,  Inc . ,  a F lor ida  no t- fo r- Pro f i t  

corporat ion wi l l  be referred t o  a s  "The Associat ion" .  The Orange County 

School Board wi l l  be r e f e r r ed  t o  a s  "the Board". Appe l l an t ' s  appendix 

wi l l  be s t a t e d  a s  a "App II 

JURISDICTIONAL STATEMENT 

T h i s  i s  an appeal pursuant t o  Rule 9 . 0 3 0 ( a ) ( l ) ( B ) ( i )  of the Flor ida  

Rules of Appel late  Procedure from a f i n a l  Order issued pursuant  t o  Chapter 

75, F lor ida  S t a t u t e s ,  v a l i d a t i n g  bonds. 
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STATEMENT OF THE CASE 

Th i s  i s  an appeal f rom a F i n a l  Judgment o f  t h e  C i r c u i t  Cour t  o f  

t h e  N i n t h  J u d i c i a l  C i r c u i t  i n  and f o r  Orange County v a l i d a t i n g  n o t  t o  

exceed $230,000,000 F l o r i d a  School Boards Assoc ia t ion ,  Inc .  , ("The 

Assoc ia t i on )  Lease Revenue Bonds. 

The Assoc ia t ion ,  a c t i n g  on b e h a l f  o f  t h e  School D i s t r i c t  o f  Orange 

County, F l o r i d a  ("The Board") f i l e d  a Complaint  pursuant  t o  Chapter 75, 

F l o r i d a  S ta tu tes ,  seeking Val i d a t i o n  o f  n o t  t o  exceed $230,000,000 Lease 

Revenue Bonds. The Assoc ia t i on  served an Order t o  Show Cause on t h e  S t a t e  

o f  F l o r i d a  r e q u i r i n g  t h e  S ta te  o f  F l o r i d a ,  through t h e  S ta te  A t t o rney  

o f  t h e  N i n t h  J u d i c i a l  C i r c u i t ,  t o  show cause why t h e  p raye r  o f  s a i d  

Complaint  should n o t  be granted and t h e  bonds va l i da ted .  Pursuant t o  

Chapter 75, Lawson Lamar, S ta te  At torney,  answered t h e  Order t o  Show Cause 

and appeared a t  t he  t r i a l  r a i s i n g  t h e  i s sue  as t o  whether V a l i d a t i o n  should 

be g ran ted  s ince  t h e  Assoc ia t i on  and/or t h e  Board f a i l e d  t o  o b t a i n  

referendum approval .  The Complaint  was heard by Judge W .  Rogers Turner,  

C i r c u i t  Cour t  Judge o f  t h e  N i n t h  J u d i c i a l  C i r c u i t  i n  and f o r  Orange County 

on November 7, 1989. A t  t h e  conc lus ion  o f  t h e  hear ing, Judge Turner  

v a l i d a t e d  t h e  bonds and he ld  t h a t  an e l e c t i o n  was n o t  requ i red .  (App.1) 

The S t a t e  f i l e d  a t i m e l y  No t i ce  o f  Appeal on December 6, 1989. 
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STATEMENT OF THE FACTS 

On September 26, 1989, t h e  Orange County School Board ("The Board") 

adopted a r e s o l u t i o n  a u t h o r i z i n g  t h e  Board t o  e n t e r  i n t o  a Lease-Purchase 

Agreement w i t h  t h e  F l o r i d a  School Boards Assoc ia t ion ,  Inc .  , ("The 

Assoc ia t i on" ) .  (App. 2 )  The Lease-Purchase Agreement contemplates t h a t  

t h e  Assoc ia t i on  i ssue  up t o  $230 m i l l i o n  t a x  exempt bonds. 

The proceeds f rom these bonds w i l l  be used by  t h e  Assoc ia t i on  

t o  f i nance  educa t iona l  f a c i l i t i e s .  The educa t iona l  f a c i l i t i e s  w i l l  i n c l u d e  

new schools t o  be b u i l t  on l a n d  a l r eady  owned by  t h e  Board, new schools 

t o  be b u i l t  on l and  which w i l l  be purchased, and improvements and a d d i t i o n s  

t o  e x i s t i n g  educa t iona l  f a c i l i t i e s .  I n  t o t a l ,  t h e  p r o j e c t  i nc l udes  

c o n s t r u c t i o n  o f  14 new schools  and improvements t o  approx imate ly  f i f t y  

e x i s t i n g  f a c i l i t i e s .  (App. 3, 29-30) 

To accompl ish t h i s ,  t h e  Board w i l l  l ease  t o  t h e  Assoc ia t i on  f o r  

a nominal sum t h e  p r o p e r t y  o r  educa t iona l  f a c i l i t i e s  on which t h e  new 

school o r  improvements a r e  t o  be made through a "Ground Lease". (App. 

4 )  The Assoc ia t i on  i n  t u r n  w i l l  e n t e r  i n t o  another  "Lease" whereby t h e  

Board w i l l  l ease  f rom the  Assoc ia t i on  t h e  new school,  educa t iona l  f a c i l i t y  

o r  improvement f o r  a c t u a l  use. (App. 5) The "Lease" w i l l  be f o r  an i n i t i a l  

term o f  one yea r  ending on June 30, 1990 w i t h  f i f t e e n  success ive annual 

renewal terms o f  one year.  (App 1, 4) Upon payment o f  a l l  amounts due 

under t h e  "Lease" and upon payment o f  t h e  bonds, t i t l e  t o  t h e  educa t iona l  

f a c i l i t i e s  w i l l  then v e s t  w i t h  t h e  Board. (App. 3, 45-46) 

The deb t  s e r v i c e  on t h e  Bonds w i l l  be secured b y  t h e  r e n t  payments 
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made by  t h e  Board t o  t h e  Assoc ia t i on  under t h e  Lease. (App. 6 )  A t  t h e  

t h e  end o f  each annual renewable l ease  term, t h e  Board may dec ide n o t  

t o  app rop r i a te  t h e  r e n t  which would come due t h a t  n e x t  yea r  under t h e  

Lease. I f  t h e  Board decides n o t  t o  app rop r i a te  monies f o r  t h e  r e n t ,  o r  

i f  i t  cannot do so, t h e  Lease-Purchase Agreement w i l l  t e rm ina te .  The 

documents p rov ide  t h a t  t h e  Assoc ia t i on  cannot compel t he  Board t o  

app rop r i a te  funds f o r  t h e  Lease. 

I n  t h e  event  o f  nonapp rop r i a t i on  by  t h e  Board o r  a d e f a u l t  on 

t h e  bonds, t h e  Assoc ia t i on  may t ake  possession o f  t h e  new school and t h e  

improved educa t iona l  f a c i l i t i e s  and may e i t h e r  r e l e t  o r  s e l l  i t s  leaseho ld  

i n t e r e s t  t o  generate s u f f i c i e n t  revenues t o  pay o f f  t h e  bonds. (App. 

3, 42) 

The Assoc ia t i on  o r  i t s  assignee w i l l  have e x c l u s i v e  use o f  t h e  

p r o p e r t y  u n t i l  t he  bonds a r e  pa id .  I t  i s  impo r tan t  t o  no te  t h a t  i f  t h e  

Board e l e c t s  n o t  t o  renew t h e  lease, i t  must do so f o r  t h e  e n t i r e  l ease  

package and cannot s e l e c t  t o  fund  j u s t  one o r  severa l  o f  t h e  schools  o r  

p r o j e c t s .  (App. 3,17) 

The Assoc ia t i on  i s  a n o t - f o r - p r o f i t  c o r p o r a t i o n  c rea ted  pursuan t  

t o  Chapter 617, F l o r i d a  S ta tu tes .  The A s s o c i a t i o n ' s  bylaws adopted on 

J u l y  25, 1989, s t a t e  t h a t  t h e  A s s o c i a t i o n ' s  purpose i s  i n  p a r t  t o  p r o v i d e  

l eade rsh ip  on i ssues  o f  p u b l i c  educa t ion  by  per fo rming  such a c t s  as 

necessary t o  f a c i l i t a t e  f i n a n c i n g  o f  schools and school boards throughout  

t h e  s ta te .  (App. 7 )  

A l though t h e  i s s u e r  o f  t h e  bonds, t h e  Assoc ia t i on  w i l l  serve mere ly  

as a condu i t  o f  funds and w i l l  t r a n s f e r  a l l  o f  i t s  r i g h t s  and o b l i g a t i o n s  
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t o  Sun Bank, N.A., a t r u s t e e  pursuant  t o  a t r u s t  agreement. (App. 8 )  

The Board w i l l  c o n t r a c t  f o r  and p rov ide  f o r  t h e  c o n s t r u c t i o n  and 

improvements o f  t h e  educat ion f a c i l i t i e s .  (App. 3,48) 

The r e n t  due under t h e  Lease agreement i s  payable by  t h e  

f rom i t s  C a p i t a l  Improvement fund  and f rom any o t h e r  l e g a l l y  ava 

Board 

l a b l e  

funds which i n c l u d e  t h e  P u b l i c  Educat ion C a p i t a l  Ou t l ay  and Debt Serv ice  

T r u s t  Fund (PECO), C a p i t a l  Out lay  and Debt Serv ice  monies, and up t o  

one- ha l f  o f  t h e  revenues rece ived  by  t h e  Board f rom a l e v y  o f  n o t  exceeding 

2.0 m i l l s  on a l l  r e a l  p r o p e r t y  i n  Orange coun ty  pursuant  t o  Sec t ion  

236.25(2)(e),  F l o r i d a  S ta tu tes ,  which m i l l a g e  i s  known as t h e  " c a p i t a l  

o u t l a y "  m i l l a g e .  Al though t h e  o t h e r  sources o f  revenues f o r  the  r e n t  

payments a r e  p u r p o r t e d l y  f rom non ad valorem sources, funds d e r  ved f rom 

c a p i t a l  o u t l a y  a re  c l e a r l y  revenues f rom ad valorem t a x a t i o n .  
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SUMMARY OF ARGUMENT 

The Lease Revenue bond proposal  be fo re  t h i s  Cour t  should n o t  be 

v a l i d a t e d  w i t h o u t  an approv ing referendum by t h e  v o t e r s  o f  Orange County. 

A r t i c l e  V I I ,  Sec t ion  12, F l o r i d a  C o n s t i t u t i o n  r e q u i r e s  t h a t  bonds which 

a re  payable f rom ad valorem taxes and mature more than twe lve  months a f t e r  

issuance must be approved by  t h e  e l e c t o r s .  I n  t h i s  case, t h e  bonds a r e  

c l e a r l y  payable f rom ad valorem t a x  revenues. The r e n t  payments due by  

t h e  Board t o  t h e  Assoc ia t i on  under t h e  Lease a r e  de r i ved  f rom t h e  c a p i t a l  

o u t l a y  m i l l a g e  as de f i ned  i n  F l o r i d a  S ta tu tes ,  236.25(2)(e).  S ince t h e  

r e n t  proceeds w i l l  be used as s e c u r i t y  f o r  repayment o f  t h e  bonds deb t  

s e r v i c e  t h e r e  i s  no doubt t h a t  t h i s  t r a n s a c t i o n  i n v o l v e s  a p ledge o f  ad 

Val orem taxes. 

The Board 's  commi tment t o  t h e  Lease-Purchase t r a n s a c t i o n  exceeds 

twe lve  months. A l though t h e  Board c la ims  i t ' s  o b l i g a t i o n  i s  l i m i t e d  t o  

a one-year lease  w i t h  annual renewal op t ions ,  t h e  Board 's  commitment 

r e a l i s t i c a l l y  f a r  exceeds one yea r  and i n v o l v e s  a p ledge o f  t h e  Board 's  

c r e d i t .  I n  t he  event  o f  a p o p u l a t i o n  d e c l i n e  o r  change i n  c i rcumstance, 

t h e  lease  w i l l  n o t  a l l o w  t h e  Board t o  choose t o  fund  o n l y  a few o f  t h e  

schools  o r  educa t iona l  f a c i l i t i e s .  The l ease  must be funded i n  i t s  e n t i r e t y  

and cannot be subdivided. The Board must choose t o  app rop r i a te  o r  n o t  

t o  app rop r i a te  each yea r  f o r  t h e  e n t i r e  lease  package. Thus, t h e  Board 's  

a s s e r t i o n  t he  lease  o n l y  i n v o l v e s  a one yea r  commitment i s  u n r e a l i s t i c .  

The Board owns most o f  t he  p r o p e r t y  on which t h e  schools and improvements 

w i l l  be cons t ruc ted  and t he  Board cannot r i s k  t h e  l o s s  o f  t h e  use o f  those 
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schools and improvements d u r i n g  the term of the bonds. The Board will  

be entering i n t o  contracts for  construction of the schools and f o r  

improvements. The Board cannot on one hand obl igate  t o  pay f o r  the 

f a c i l i t i e s  while on the other hand say t ha t  i t  can decide without obligation 

n o t  t o  appropriate the f u n d s  for  the annual lease payment. 

Although the Board could en te r  in to  a lease purchase agreement, 

Sections 230.23(9)(b)(5) and 235.056(3), Florida S ta tu tes  codify the Florida 

Cons t i t u t i on  by requiring an e lect ion t o  be held i f  rents  under the lease 

are  payable from ad valorem taxes and the agreement i s  f o r  greater  than 

twelve months. Since the lease purchase revenue bonds i n  this case involve 

a pledge of ad valorem taxes and a commitment f a r  exceeding the twelve 

m o n t h  l imi ta t ion as  s ta ted i n  bo th  the Florida S ta tu tes  and Florida 

Constitution, validation should n o t  be granted without an approving 

referendum. 
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ARGUMENT 

The so le  issue before this  Court i s  whether an e lect ion must be 

held approving the issuance of the bonds before validation may be granted. 

In order t o  resolve this issue ,  the Court must look t o  the his tory  and 

judic ia l  in te rp re ta t ion  of a r t i c l e  VII, section 12, Florida Constitution 

and review the mechanics of the e n t i r e  Lease-Purchase Revenue Bond 

transaction.  

Ar t i c le  VII, section 12 of the Florida Constitution s t a t e s  i n  

pertinent par t :  

Counties, School d i s t r i c t s ,  municipal i t ies ,  
special d i s t r i c t s  and local governmental bodies 
w i t h  taxing powers may issue  bonds, c e r t i f i c a t e  
of indebtedness o r  any form o f  tax  ant ic ipat ion 
c e r t i f i c a t e s ,  payable from ad valorem taxation 
and maturing more than twelve months a f t e r  
issuance only: ( a )  t o  finance o r  refinance 
capi ta l  projects  authorized by law and only 
when approved by vote of the e lec to rs .  .. 

The Constitutional requirement of an e lect ion when taxes a r e  pledged 

as  secur i ty  f o r  indebtedness was not always contained i n  the Florida 

Constitution. In f a c t ,  p r i o r  t o  1930, the Florida Consti tut ion had 

no l imi ta t ion on the power o f  local governments t o  incur d e b t .  The 

1868 and 1885 Florida Consti tut ions only l imited the S ta tes  power t o  

incur debt. - See a r t i c l e  XII, section 7 ,  Florida Consti tut ion of 1868 

and Ar t i c le  IX, Section 6, Florida Constitution of 1885. 

In 1930, the Constitution was amended t o  read: 

... the counties,  d i s t r i c t s  o r  municipal i t ies  
of the S t a t e  o f  Florida shal l  have power 
t o  issue bonds only a f t e r  the same shal l  
have been approved by a majority of the  
votes cas t  i n  an e lect ion ... 
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A r t i c l e  I X ,  Sec t ion  6, F l o r i d a  C o n s t i t u t  on o f  1885 as Amended by  Senate 

J o i n t  Reso lu t ion  26, Ac ts  1929, adopted a t  general  e l e c t i o n  o f  

Representat ives h e l d  November 4, 1930. The Amendment was enacted p a r t l y  

i n  response t o  "widespread bond d e f a u l t s  among l o c a l  governments i n  

F l o r i d a  d u r i n g  t h e  l a t e  1920 's  and e a r l y  1930's' ' .  S t a t e  v. City o f  

Panama City Beach, 529 So. 2d 250 (F la .  1988). The Referendum 

Requirement: A C o n s t i t u t i o n a l  L i m i t a t i o n  on Local  Government Debt i n  

F l o r i d a  38 U. Miami L. REV 677 (1984) c i t i n g ,  A. H i l l house ,  Mun ic ipa l  

Bonds 24-27, 83-87 (1936). The Amendment's purpose was t o  l a y  a r e s t r a i n t  

"on t he  s p e n d t h r i f t  tendencies o f  p o l i t i c a l  subd i v i s i ons  t o  l o a d  t h e  

f u t u r e  w i t h  o b l i g a t i o n s  t o  pay f o r  t h i n g s  t h e  p resen t  des i res ,  b u t  cannot 

j u s t l y  pay f o r  as they  go, thereby  n e c e s s i t a t i n g  t h e  invo lvement  o f  

t h e  p u b l i c  c r e d i t  i n  some form o f  f und ing  o r  borrow 

which money can be r e a l i z e d  on c r e d i t  beyond t he  p resen t  

ng ope ra t i on  by  

means o f  payment 

so as t o  become a v a i l a b l e  f o r  disbursement i n  pay ing  f o r  cons ide ra t i ons  

rece i ved  i n  t he  p resen t  t o  be d ischarged o u t  o f  p u b l i c  revenues 

a n t i c i p a t e d  t o  be r e a l i z e d  o r  r a i s e d  i n  t h e  f u t u r e . "  Leon County v. 

State,  165 So. 666, 669 (F la .  1936); - See Boykin v. Town o f  R i v e r  

Junct ion,  164 So. 558 (F la .  1935); -- See a lso ,  City o f  J a c k s o n v i l l e  v. 

Savannah Machine and Foundry Co., 47 So.2d 634 (F la .  1950). 

Even tua l l y ,  a d i s t i n c t i o n  between indebtedness payable f rom t h e  

ad valorem t a x i n g  power and indebtedness secured by  non ad valorem taxes 

was developed by  t h e  Courts.  Th i s  Cour t  h e l d  i n  Medley v. S ta te ,  162 

So. 2d 257 (F la .  1964), t h a t  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  was never 

in tended t o  r e q u i r e  v o t e r  approval  f o r  t h e  p ledge o f  non-ad valorem 

- 9- 



revenue previously used f o r  operating expenses. The Supreme Court has 

consis tent ly  upheld this in te rpre ta t ion  and ruled t h a t  an e lect ion i s  

only required when bonds d i r e c t l y  obl igate  the ad valorem t a x i n g  power. 

S ta te  v. Tampa Sports Authority, 188 So. 2d 795, 797 (Fla .  1966); Rianhard 

v. Port o f  Palm Beach D i s t r i c t ,  186 So. 2d 503, 506 (Fla .  1966). The 

1968 Revision of the Florida Constitution ref lec ted th is  d i s t inc t ion  

by specifying i n  Ar t i c le  VII, Section 12 t h a t  bonds payable from ad 

valorem t a x a t i o n  a r e  subject  t o  voter  approval. - See The Referendum 

Requirement a t  689-692. This d i s t i nc t i on  i s  a l so  ref lec ted i n  Sections 

230.23,(a)(b) and 235.056(3) Florida S ta tu tes ,  which the Board c i t e s  

as  author i ty  f o r  entering i n t o  this  transaction.  Section 230.23(9)(b)(5) 

Florida S ta tu tes ,  however, codif ies  the Florida Consti tut ion by requiring 

an e lect ion t o  be held i f  r en t s  a re  payable from ad valorem taxes and 

the agreement i s  f o r  greater  than twelve months. 

T h u s ,  the question i n  the ins tan t  case becomes whether the bonds 

a r e  payable from ad valorem taxes. Clearly a portion of the revenues 

the Board wil l  pay as  rent  t o  the  Association come d i r e c t l y  from the 

capi ta l  outlay millage. Section 236.35(2)(e) ,  Florida Sta tutes .  The 

ad valorem taxes wil l  be used as  rent  revenues and wil l  be pledged as  

secur i ty  f o r  the Associat ion's  obligations under the bonds. 

Essent ia l ly ,  the Board i s  attempting t o  do i nd i r ec t l y  what i t  

would not be able t o  do d i r e c t l y  under the  Florida Consti tut ion.  In 

County of Volusia v. S ta te ,  417 So. 2d 1968 (Fla.  1982) this Court 

rejected a bond proposal which on one hand pledged as  secur i ty  f o r  the 

bonds a l l  l ega l ly  avai lable  non-ad valorem revenues while on the other ,  

covenanted t o  do a l l  t h i n g s  necessary t o  continue receiving those 
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revenues. The Cour t  he ld  t h a t  a p ledge o f  a l l  ava l a b l e  revenues, 

t oge the r  w i t h  a promise t o  m a i n t a i n  t h e  programs which would l e a d  t o  

r e c e i p t  o f  t h e  revenues, would have a s u b s t a n t i a l  impact  on t he  f u t u r e  

exe rc i se  o f  ad valorem t a x i n g  power. - Id.  R u l i n g  " t h a t  which may n o t  

be done d i r e c t l y  may n o t  be done i n d i r e c t l y , "  t h e  Cour t  denied v a l i d a t i o n  

o f  t h e  bonds. - Id. 

I f  t h e  Board were t o  i s sue  t h e  bonds d i r e c t l y ,  t h e  Board would 

be r e q u i r e d  t o  o b t a i n  referendum approval .  By s t r u c t u r i n g  t h i s  

t r a n s a c t i o n  so t h a t  another  e n t i t y  a c t u a l l y  i ssues  t h e  bonds, t h e  Board 

i s  a t t emp t i ng  t o  c i rcumvent  t h e  e l e c t i o n  requirement.  The A s s o c i a t i o n ' s  

a u t h o r i t y  t o  i s sue  t a x  exempt bonds i s  d i r e c t l y  l i n k e d  t o  t he  f a c t  t h a t  

t h e  Assoc ia t i on  i s  a c t i n g  on b e h a l f  o f  t h e  Board. See Rev. Rul. 63-20, 

1963-1 C.B. 24 (The o b l i g a t i o n s  o f  a n o n - p r o f i t  c o r p o r a t i o n  w i l l  be 

cons idered issued on b e h a l f  o f  a governmental u n i t  p rese rv i ng  t h e i r  

t a x  exempt s ta tus ,  i f  t h e  c o r p o r a t i o n  engages i n  a c t i v i t i e s  which a re  

e s s e n t i a l l y  p u b l i c  i n  na tu re ) .  -- See a l s o  Rev. Proc. 82-150, 1982. The 

Complaint  f o r  V a l i d a t i o n  and t h e  s t y l e  o f  t h e  case i t s e l f  make c l e a r  

t h a t  t he  Assoc ia t i on  i s  a c t i n g  on b e h a l f  o f  t h e  Board, l e n d i n g  f u r t h e r  

suppor t  t o  t h e  argument t h a t  t h e  Board i s  a t t emp t i ng  t o  do i n d i r e c t l y  

what t hey  c e r t a i n l y  would n o t  be a l lowed t o  do d i r e c t l y .  Also, by  

s u b d i v i d i n g  t h e  Board 's  o b l i g a t i o n  t o  pay r e n t  i n t o  one yea r  renewable 

l ease  terms, t h e  Board cannot escape t he  f a c t  t h a t  i t s  r e n t  payments 

serve as s e c u r i t y  f o r  t h e  bonds and a re  de r i ved  d i r e c t l y  f rom ad valorem 

revenues. 

I n  a d d i t i o n ,  t h e  r e n t  due under t h e  l ease  agreement i s  payable 

f rom o t h e r  l e g a l l y  a v a i l a b l e  funds. S ince a g r e a t  percentage o f  t h e  
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Board's funds are derived d i rec t ly  from ad valorem taxes and the Board 

s ta tes  i t  will make rent payments under the lease from up  t o  one half 

of the capital outlay millage assessment, there i s  no question that  

the proposal of these Lease Revenue Bonds will have, a t  a m i n i m u m ,  an 

indirect impact on the Board's ad valorem t a x  levy. 

The Association intends t o  mortgage i t  Is 1 easehol d in te res t  i n  

the educational f a c i l i t i e s  as security for  the bonds (App. 6 )  The 

Florida Supreme Court has indicated i n  Nohrr v. Brevard County Educational 

Fac i l i t ies  Authority, 247 So. 2d 304 (Fla. 1971) and i t s  progeny that  

an election i s  required t o  approve bonds secured by a mortgage on physical 

property when the taxing power i s  d i rec t ly  or indirect ly  pledged. - See 

Wilson v .  Palm Beach County Holding Authority, 503 So. 2d 893 (Fla. 

1987). The Court in Wilson stressed t h a t  even i f  the issuer of the 

bonds did n o t  have t a x i n g  power, the i s sue r ' s  relationship w i t h  the 

County or the legis lature  could be such t h a t  those e n t i t i e s  would feel 

morally compelled to  levy taxes or t o  appropriate f u n d s  t o  prevent the 

loss of those properties. - Id a t  894. In  Nohrr, the Court indicated 

t h a t  t h i s  argument would be even more persuasive i f  the bonds were t o  

finance projects connected w i t h  public schools since there would be 

a t  leas t  a moral compulsion to  levy taxes or t o  appropriate f u n d s  t o  

prevent the loss of the properties. Nohrr a t  311. 

This rationale should also apply t o  the leasehold mortgage i n  

this case. I f  the Board defaults or decides n o t  t o  f u n d  the payments 

due under the lease, the Association or the Trustee could foreclose 

on the leasehold interest  and e i ther  se l l  or r e l e t  the premises until 

the bonds have been p a i d .  Since the Board already owns the land on 

- 12- 



.. 

thich many of the ne\ schools will be b u i l t  and, of course, owns the 

educational f a c i l i t i e s  which will be improved, the Board will have a 

strong moral obligation,  i f  n o t  a legal obligation,  t o  fund the leases  

or r isk  the loss  of the use of schools the Board desperately needs f o r  

a term of years. 

Furthermore, the one year lease which i s  renewable on an annual 

bas is ,  involves an obligation exceeding the one year l imi ta t ion i n  b o t h  

Section 230.23(a)(b),  Florida S ta tu tes  and a r t i c l e  VII, section 12 ,  

Florida Constitution. The Board cannot r e a l i s t i c a l l y  e l e c t  not t o  renew 

the lease every year. The lease  will not allow the Board t o  choose 

t o  fund only one o r  several of the educational f a c i l i t i e s  t o  be 

constructed with the bond proceeds and covered under the lease.  The 

lease  must be funded i n  i t s  en t i r e ty  and cannot be subdivided. T h u s ,  

even i f  there i s  a change i n  circumstances o r  population s h i f t  which 

may obviate the need f o r  one o r  some of the educational f a c i l i t i e s ,  

the Board s t i l l  must appropriate f o r  the  e n t i r e  lease package or decide 

not t o  fund i t  i n  i t s  en t i re ty .  

Finally,  the Lease Purchase Bond Transaction appears t o  have been 

careful ly  ta i lored t o  comply w i t h  the Courts ruling i n  S ta te  v.  Brevard 

County, 539 So. 2d 461 (Fla. 1989) In Brevard County, the County created 

a not-for-profi t corporation t o  purchase ce r ta in  equipment f o r  lease  

t o  the County. The County's obligation t o  make payments under a one 

year lease w i t h  annual renewal op t ions  was secured so le ly  by non-ad 

valorem revenues. The Court held t ha t  the proposal d i d  n o t  v io la te  

a r t i c l e  VII, section of the Florida C o n s t i t u t i o n  and was n o t  an 

impermissible mortgage with a r i g h t  of foreclosure. The Court  held 
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. . ,  

t h a t  t h e  County i s  s imp ly  r e n t i n g  equipment under t h e  l ease  and cou ld  

r e t u r n  t o  t he  l e s s o r  any leased equipment s t i l l  owned by t h e  l e s s o r  

i n  t h e  event  o f  a d e f a u l t  o r  non app rop r i a t i on .  - I d  a t  464. 

The Assoc ia t i on  and t h e  Board 's  bond proposal  be fo re  t h i s  Cour t  

f a i l s  f o r  e x a c t l y  t h e  reasons d e l i n e a t e d  i n  Brevard. I n  Brevard County, 

t h e  lease  payments were payable o n l y  f rom non-ad valorem sources. The 

bonds i n  t h i s  case a re  secured by lease  r e n t a l  payments d i r e c t l y  de r i ved  

f rom ad valorem taxes.  Secondly, i n  Brevard County t h e  lease  i n v o l v e d  

equipment. The lease  i n  t h e  case i n v o l v e s  14 new schools  and a d d i t i o n s  

and improvements t o  numerous o t h e r  educa t iona l  f a c i l i t i e s .  It goes 

w i t h o u t  say ing  t h a t  t h e r e  i s  a g r e a t  d i f f e r e n c e  i n  t h e  r e n t a l  o f  equipment 

which can be re tu rned  t o  t h e  l e s s o r  i f  t h e  l ease  i s  te rmina ted  and i n  

t h e  lease  o f  schools  and b u i l d i n g s .  I f  t h e r e  i s  a d e f a u l t  o r  a f a i l u r e  

t o  app rop r i a te  i n  t h i s  case, t he  Board, which a l r eady  owns t h e  schools 

and lands, cou ld  l o s e  t h e  use o f  those f a c i l i t i e s  d u r i n g  t h e  term o f  

t h e  bonds. 

Because o f  t h e  p u b l i c  na tu re  o f  t h e  b u i l d i n g s  and t he  need f o r  

t h e i r  use, t h e  suggest ion t h a t  t h e  Board can choose n o t  t o  fund  t h e  

leases a f t e r  each yea r  term i s  i l l u s o r y .  Furthermore, t h e  Board w i l l  

be c o n t r a c t i n g  w i t h  b u i l d e r s  and c o n t r a c t o r s  t o  a c t u a l l y  c o n s t r u c t  t h e  

new schools o r  improvements w i t h  t h e  bond proceeds i ssued  by  t h e  

Assoc ia t ion .  Once t he  School Board makes a commitment t o  pay f o r  these 

p r o j e c t s ,  t h e  Board cannot then a t  t h e  same t ime  r e a l i s t i c a l l y  dec ide 

t o  n o t  fund  t h e  leases. Th i s  p o t e n t i a l l y  cou ld  l e a d  t o  c o n t r a c t  d i spu tes  

and l a w s u i t s  w i t h  c o n s t r u c t i o n  companies and damage t o  t h e  Board 's  c r e d i t  

r a t i n g .  
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As s ta ted  above, the Lease-Purchase Revenue bonds c l ea r l y  ca l l  

f o r  the Board's commitment f o r  longer than a mere twelve month renewable 

lease  term. I f  not d i r ec t l y ,  the Board i s  i nd i r ec t l y  pledging ad valorem 

taxes. This should t r i gge r  the const i tu t ional  requirement t h a t  the 

bonds not be validated unt i l  referendum approval i s  obtained. 
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CONCLUSION 

There i s  no ques t i on  t h a t  t h e  Board despe ra te l y  needs monies f o r  

t h e  c o n s t r u c t i o n  o f  new schools and f o r  improvements t o  e x i s t i n g  

s t r u c t u r e s .  I f  t h e  Board were t o  i s s u e  bonds d i r e c t l y  f o r  t h i s  purpose, 

an e l e c t i o n  wou 

t h e  Assoc ia t i on  

a re  subdiv ided 

d be requ i red .  By s t r u c t u r i n g  t h e  t r a n s a c t i o n  so t h a t  

a c t u a l l y  i s sues  t h e  bonds and t h e  Board 's  o b l i g a t i o n s  

n t o  a one-year " lease"  w i t h  an annual renewal op t ions ,  

t h e  Board cannot c i rcumvent  t h e  F l o r i d a  C o n s t i t u t i o n ' s  d i c t a t e  f o r  a 

vo te  o f  t h e  e l e c t o r s .  

The t r i a l  C o u r t ' s  F i n a l  Judgment o f  V a l i d a t i o n  should be reversed 

and s e t  as ide  u n t i l  such t ime  as t h e  Board compl ies w i t h  t h e  F l o r i d a  

C o n s t i t u t i o n  and o b t a i n s  referendum approval  f o r  t h e  l ease  revenue bonds. 
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