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P R E  L I M I N A R Y ST AT E Pl E N T 

The following abbreviations are used i n  this brief. 

Appellee, Florida Public Service Commission, is referred to as 

the Commission. Appellee, Tampa Electric Company, is referred 

to as TECO. Appellee, Florida Industrial Power Users Group, 

is referred to as FIPUG. Appellant, Office of the Public 

Counsel, is referred to as OPC. References to the Appendix of 

this brief are designated (A- ) .  Citations to the Appendix of 

OPC's Initial Brief are designated (OPC A-  ) .  References to 

the Record on Appeal are designated (ROA- ) .  



STATEMENT OF THE C A S E  

This case involves QPC's appeal of the Commission's final 

Order No.  22093 which treated OPC's Protest and Request for 

Hearing in regard to TECO's supplemental service rider- 

interruptible tariff filing as a complaint and which apprised 

OPC of its right to a hearing on such complaint. (A-5-9). 

FIPUG generally accepts OPC's Statement of the Case and Facts 

insofar as it sets out the procedure followed by the 

Commission i n  this case. FIPUG moved t o  intervene in this 

docket (ROA-27-29) and the Commission granted FIPUG's petition 

to intervene i n  Order N o .  22131. (ROA-35). 
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STATEMENT O F  T H E  FACTS 

IMC F e r t i l i z e r ,  I n c .  ( I M C ) ,  i s  a l a r g e  i n d u s t r i a l  c u s t o m e r  

o f  T E C O .  I N C  and o t h e r s  i n  t h e  FIPUG g r o u p  e n t e r e d  i n t o  a 

w r i t t e n  c o n t r a c t  w i t h  T E C O  i n  J a n u a r y  1989  t o  r e c e i v e  p a r t  o f  

t h e i r  s e r v i c e  u n d e r  a newly  a p p r o v e d  TECO t a r i f f  s c h e d u l e  

c a l l e d  t h e  S u p p l e m e n t a l  S e r v i c e  R i d e r  f o r  i n t e r r u p t i b l e  

s e r v i c e  ( S S R ) .  ( O P C  A - 1 6 , 1 9 ) .  S i m p l y  s t a t e d ,  t h e  t e r m s  o f  t h e  

new r a t e  s c h e d u l e  o f f e r e d  c u s t o m e r s  who would  t a k e  more  

e l e c t r i c i t y  f r o m  TECO t h e  b e n e f i t  o f  80% o f  TECO’s  f u e l  c o s t  

s a v i n g s .  The  f u e l  c o s t  s a v i n g s  w e r e  p r o j e c t e d  t o  be a v a i l a b l e  

t o  TECO f o r  a p e r i o d  o f  o n e  o r  two y e a r s  b e c a u s e  t h e  c u r r e n t  

m a r k e t  p r i c e  f o r  s p o t  c o a l  was c h e a p e r  t h a n  t h e  p r i c e  TECO 

p a y s  f o r  t h e  c o a l  i t  b u y s  u n d e r  c o n t r a c t .  

To q u a l i f y  f o r  t h e  c r e d i t ,  IMC and o t h e r s  had t o  a g r e e  t o  

pay a h i g h e r  c u s t o m e r  c h a r g e ,  had t o  a g r e e  t h a t  t h e y  wou ld  g e t  

no f u e l  c o s t  r e d u c t i o n  u n l e s s  t h e y  used more  e l e c t r i c i t y  t h a n  

had been  p u r c h a s e d  i n  t h e  p r e v i o u s  y e a r ,  and  had t o  a g r e e  t o  

c o n t i n u e  t o  pay t h e  n o n - f u e l  r e l a t e d  b a s e  c h a r g e s  c h a r g e d  t o  

a l l  i n t e r r u p t i b l e  c u s t o m e r s .-  ’ /  Most i m p o r t a n t l y ,  t h e  new r a t e  

was o n l y  a v a i l a b l e  t o  c u s t o m e r s  who would  a g r e e  t o  h a v e  t h e i r  

1’ T h i s  charge is 1.34 per k i lowat t  hour f o r  IS-1 customers and 1 .71$ per 
k i lowat t  hour f o r  1-3 customers. (OPC A-45). 
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e l e c t r i c  s e r v i c e  i n t e r r u p t e d  i f  T E C Q  n e e d e d  t o  d i v e r t  i t s  

e n e r g y  t o  m e e t  t h e  demands  o f  i t s  f i rm c u s t o m e r s .-  2 1  

A r u d i m e n t a r y  u n d e r s t a n d i n g  o f  e l e c t r i c  r a t e s  i s  

i m p o r t a n t  t o  t h e  e v a l u a t i o n  o f  t h e  l e g a l  a r g u m e n t s  p r e s e n t e d  

i n  t h i s  b r i e f .  E l e c t r i c  c o m p a n i e s  e s s e n t i a l l y  h a v e  two k i n d s  

o f  c o s t  - f i x e d  c o s t s  w h i c h  a r i s e  b e c a u s e  t h e y  s t a n d  r e a d y  t o  

s e r v e  and v a r i a b l e  c o s t s .  

E x a m p l e s  o f  f i x e d  c o s t s  a r e  ad v a l o r e m  t a x e s ,  i n t e r e s t  

c o s t s  on t h e  d e b t  i n c u r r e d  t o  b u i l d  t h e  e l e c t r i c  s y s t e m ,  and  

t h e  c o s t  t o  r e c o v e r  t h e  u t i l i t y ' s  i n v e s t m e n t  i n  e l e c t r i c  p l a n t  

o v e r  i t s  u s e f u l  l i f e .  T h e s e  c o s t s  a r e  p r e s e n t  e v e n  i f  t h e  

u t i l i t y  s e l l s  no e l e c t r i c i t y .  As O P C  p o i n t s  o u t ,  t h e s e  c o s t s  

a r e  r e c o v e r e d  t h r o u g h  b a s e  r a t e  c h a r g e s .  O Q C  I n i t i a l  B r i e f  a t  

1 9 .  

V a r i a b l e  c o s t s  a r e  t h o s e  c o s t s  w h i c h  c h a n g e  i n  p r o p o r t i o n  

, to  t h e  amount  o f  e l e c t r i c i t y  s o l d .  F u e l  i s  t h e  u t i l i t y ' s  

p r i m a r y  v a r i a b l e  c o s t .  I n  T E C O ' s  c a s e ,  i t  burns  c o a l  t o  make 

s t e a m  which  t u r n s  e l e c t r i c  g e n e r a t i n g  t u r b i n e s  t h a t  p r o d u c e  

e l e c t r i c  e n e r g y .  

The  f i x e d  and v a r i a b l e  c o s t s  a r e  c h a r g e d  t o  t h e  c u s t o m e r s  

s e p a r a t e l y  a s  b a s e  c h a r g e s  d e s i g n e d  p r i m a r i l y  t o  r e c o v e r  f i x e d  

- '' Rule 25-6.0438(3) ( b ) ,  Flor ida  Administrat ive Code, de f ines  
" i n t e r r u p t i b l e  e l e c t r i c  service ' '  a s  e l e c t r i c  s e rv ice  t h a t  can be 
l imi ted  or  i n t e r rup ted ,  e i t h e r  au tomat ica l ly  o r  manually s o l e l y  a t  t h e  
opt ion of t h e  u t i l i t y .  Customers rece iv ing  se rv ice  under 
i n t e r r u p t i b l e  t a r i f f s  may have t h e i r  s e rv ice  in ter rupted  whenever the  
energy supplied t o  them by t h e  u t i l i t y  i s  needed f o r  customers which 
con t rac t  f o r  firm e l e c t r i c  s e rv ice .  

4 



c o s t  and  e n e r g y  c h a r g e s  d e s i g n e d  p r i m a r i l y  t o  r e c o v e r  v a r i a b l e  

c o s t s .  B e c a u s e  v a r i a b l e  c o s t s  c h a n g e  w i t h  c o n s u m p t i o n ,  t h e  

more  e l e c t r i c i t y  a c u s t o m e r  c o n s u m e s ,  t h e  more e n e r g y  c h a r g e s  

he p a y s .  The l a r g e s t  v a r i a b l e  c o s t ,  f u e l ,  i s  r e c o v e r e d  f r o m  

c u s t o m e r s  t h r o u g h  a f u e l  a d j u s t m e n t  c h a r g e .  

The Commiss ion  a p p r o v e s  a l l  T E C O ' s  c h a r g e s .  A s  p o i n t e d  

o u t  i n  t h e  O P C  I n i t i a l  B r i e f  a t  1 9 ,  b a s e  c h a r g e s  a r e  a p p r o v e d  

p e r i o d i c a l l y  i n  g e n e r a l  r a t e  c a s e s .  B e c a u s e  f u e l  c o s t s  a r e  

h i g h l y  v o l a t i l e ,  t h e y  a r e  examined  a t  l e a s t  t w i c e  a y e a r  b y  

t h e  Commiss ion  and r e s e t  e v e r y  s i x  m o n t h s .  P u b l i c  h e a r i n g s  

a r e  h e l d  i n  A u g u s t  t o  d e t e r m i n e  t h e  f u e l  c h a r g e s  t h a t  w i l l  be  

imposed  on c u s t o m e r s  d u r i n g  t h e  f o l l o w i n g  O c t o b e r  t o  March 

p e r i o d .  I n  F e b r u a r y ,  p u b l i c  h e a r i n g s  a r e  h e l d  t o  d e t e r m i n e  

t h e  c o s t s  t h a t  w i l l  be  c h a r g e d  d u r i n g  t h e  s u c c e e d i n g  A p r i l  t o  

S e p t e m b e r  p e r i o d .  I f  t h e  u t i l i t y  h a s  c h a r g e d  i t s  c u s t o m e r s  

t o o  much o r  t o o  l i t t l e  d u r i n g  any s i x - m o n t h  p e r i o d ,  t h e  

d i f f e r e n c e ,  p l u s  i n t e r e s t ,  i s  i n c l u d e d  i n  t h e  c h a r g e s  w h i c h  

a r e  imposed  d u r i n g  t h e  n e x t  s i x  m o n t h s .  F r e q u e n t l y ,  h e a r i n g s  

a r e  h e l d  a t  o t h e r  t i m e s  t o  p r o v i d e  f o r  m i d - c o u r s e  c o r r e c t i o n s  

when f u e l  c o s t s  and  t h e  p r i c e s  c u r r e n t l y  b e i n g  c h a r g e d  t o  

c u s t o m e r s  g e t  t o o  f a r  o u t  o f  l i n e .  

The S S R  t a r i f f  w e n t  i n t o  e f f e c t  on J a n u a r y  1 ,  1 9 8 9 .  IMC 

and o t h e r s  a g r e e d  t o  c h a n g e  t h e i r  o p e r a t i o n s  t o  u s e  more  T E C O -  

g e n e r a t e d  e n e r g y .  Be tween  J a n u a r y  1 ,  1 9 8 9  and  S e p t e m b e r  3 0 ,  

1 9 8 9 ,  T E C O  c o l l e c t e d  $ 3 , 2 9 4 , 8 7 8 . 0 0  more i n  b a s e  c h a r g e s  f r o m  

INC and o t h e r s  u n d e r  t h e  new , t a r i f f  t h a n  i t  had c o l l e c t e d  f r o m  

s a l e s  t o  t h e s e  c u s t o m e r s  i n  t h e  p r e v i o u s  y e a r .  ( O P C  A - 4 5 ) .  
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I t  a l s o  c o l l e c t e d  s e v e r a l  m i l l i o n  d o l l a r s  i n  f u e l  c h a r g e s  f r o m  

t h e  SSR c u s t o m e r s .  B e c a u s e  T E C O  was a b l e  t o  b u r n  l o w e r  p r i c e d  

s p o t  c o a l  t o  m e e t  t h i s  demand ,  t h e  p r i c e  t h e s e  c u s t o m e r s  p a i d  

f o r  f u e l  was $1,216,224 l e s s  t h a n  i t  would  h a v e  b e e n  under  t h e  

IS-1 o r  IS-3 f u e l  c o s t  r e c o v e r y  t a r i f f .  

T E C O  c o l l e c t e d  a l l  o f  i t s  f u e l  c o s t s  and  o v e r  $3 

m i l l i o d - /  more  t o  c o v e r  i t s  f i x e d  c o s t s  t h a n  i t  would  h a v e  

c o l l e c t e d  w i t h o u t  t h e  new r a t e .  I f  t h e  $3 m i l l i o n  b a s e  c h a r g e  

c o l l e c t e d  r e s u l t e d  i n  o v e r e a r n i n g s  t o  T E C O  i n  1 9 8 9 ,  a l l  

c u s t o m e r s  wou ld  b e n e f i t  b e c a u s e  t h i s  sum p l u s  i n t e r e s t  wou ld  

be  r e f u n d e d  t o  a l l  c u s t o m e r s  u n d e r  t h e  p r o v i s i o n s  o f  r u l e  25- 

14.003, F l o r i d a  A d m i n i s t r a t i v e  Code .  I f  T E C O  was n o t  c o v e r i n g  

i t s  a u t h o r i z e d  r e t u r n  i n  1 9 8 9 ,  a l l  c u s t o m e r s  b e n e f i t  f rom t h e  

$3 m i l l i o n  paymen t  b e c a u s e  i t  p o s t p o n e d  t h e  f i l i n g  o f  a T E C O  

g e n e r a l  r a t e  i n c r e a s e .  T h e r e  i s  no s u g g e s t i o n  b y  O P C  t h a t  a l l  

c u s t o m e r s  f a i l e d  t o  b e n e f i t  f r o m  t h i s  a d d i t i o n a l  b a s e  r e v e n u e  

t o  T E C O  f o r  - new s a l e s  b r o u g h t  a b o u t  b y  t h e  SSR t a r i f f .  

3’ The amount co l l ec t ed  i n  base charges based on the customer’s  
addi t ional  e l e c t r i c  demand is n o t  included i n  t h i s  sum b u t  would 
increase  i t  s u b s t a n t i a l l y .  
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S U M N A R Y  O F  A R G U W E N T  

O P C ' s  l e g a l  a r g u m e n t  i s  p r o c e d u r a l  i n  n a t u r e .  I t  i s  a i m e d  

a t  f u e l  c o s t  r e c o v e r y .  The  b r i e f  would  r e c e i v e  t h e  a p p l a u s e  

o f  m e d i e v a l  t h e o l o g i a n s  and  T a l m u d i c  s c h o l a r s  f o r  i t s  a r c a n e  

c o m p l e x i t y .  I n  s i m p l e  t e r m s ,  O P C  s a y s  t h a t  f i rm c u s t o m e r s  

w e r e  n o t  g i v e n  an o p p o r t u n i t y  t o  c o m p l a i n  a b o u t  t h e  f a c t  t h a t  

t h e y  would  o n l y  r e c e i v e  2 0 %  o f  t h e  f u e l  c o s t  s a v i n g s  b r o u g h t  

a b o u t  b y  new s a l e s  i n  1 9 8 9 .  I n  a d d i t i o n ,  t h e o r e t i c a l l y ,  i f  

T E C O  was m i s t a k e n  and  t h e  p r i c e  o f  s p o t  c o a l  t u r n e d  o u t  t o  be 

h i g h e r  t h a n  t h e  c o n t r a c t  p r i c e  o f  c o a l  r a t h e r  t h a n  l o w e r  a s  

a n t i c i p a t e d ,  t h e  f i rm c u s t o m e r  m i g h t  be  d i s a d v a n t a g e d .  

The  p r o b l e m  w i t h  t h e  OPC a r g u m e n t  i s  t h a t  i t  f o c u s e s  on 

t h e  way b a s e  r a t e  c h a r g e s  a r e  c h a n g e d  r a t h e r  t h a n  f u e l  c o s t  

c h a r g e s .  The  o n l y  c h a n g e  i n  b a s e  r a t e  c h a r g e s  made b y  SSR was 

t o  c r e a t e  a new c u s t o m e r  c h a r g e  o f  $ 2 0 0 . 0 0  f o r  t h e  c u s t o m e r s  

who v o l u n t a r i l y  o p t e d  f o r  t h e  new t a r i f f .  T h i s  i s  new r e v e n u e  

t o  T E C O  and  d o e s  n o t  c h a n g e  t h e  p r i c e s  c h a r g e d  t o  any  o t h e r  

c u s t o m e r s .  The  O P C  a r g u m e n t  a d d r e s s e s  p o s s i b l e  c h a n g e s  i n  

f u e l  c o s t .  O P C  h a s  a c l e a r  p o i n t  o f  e n t r y  t o  c h a l l e n g e  t h e  

a l l o c a t i o n  o f  t h e s e  c o s t s  a t  l e a s t  t w i c e  a y e a r  i n  f u e l  

p r o c e e d i n g s  and  more  f r e q u e n t l y ,  i f  n e c e s s a r y ,  f o r  m i d - c o u r s e  

c o r r e c t i o n s .  Any p a s t  m i s t a k e s  c a n  be c o r r e c t e d  a t  t h e s e  

h e a r i n g s  b y  r e q u i r i n g  T E C O  t o  r e f u n d  any  i n a p p r o p r i a t e  p a s t  

o v e r c h a r g e s  p l u s  i n t e r e s t .  

O P C  a l l e g e s  t h a t  t h e  i n t e r e s t s  he r e p r e s e n t s  h a v e  b e e n  

harmed b e c a u s e  o f  t h e  p r o c e d u r e  t h e  Commiss ion  u s e d  i n  

a p p r o v i n g  T E C O ' s  , t a r i f f .  However ,  t h e  C o m m i s s i o n ' s  t a r i f f  

7 



a p p r o v a l  p r o c e d u r e s  a r e  n e c e s s a r y  t o  b a l a n c e  t h e  i n t e r e s t s  o f  

c o n s u m e r s  w h i l e  s t i l l  p e r m i t t i n g  l e g i t i m a t e  t a r i f f s  t o  t a k e  

e f f e c t  w i t h o u t  r e g u l a t o r y  l a g .  A n  e x a m i n a t i o n  o f  t h e  r e m e d i e s  

a v a i l a b l e  t o  Q P C  d e m o n s t r a t e s  t h a t  Q P C  had s e v e r a l  a v e n u e s  

a v a i l a b l e  t o  c h a l l e n g e  t h e  t a r i f f  a b o u t  w h i c h  he c o m p l a i n s .  

C o n t r a r y  t o  Q P C ' s  p o s i t i o n ,  no harm h a s  o c c u r r e d  t o  t h e  

i n t e r e s t s  he r e p r e s e n t s .  A l e g i t i m a t e  t a r i f f  h a s  e x p e d i -  

t i o u s l y  g o n e  i n t o  e f f e c t  w h i l e  a t  t h e  same t i m e  c o n c e r n e d  

p e r s o n s  h a v e  been  p r o v i d e d  w i t h  s e v e r a l  p r o c e e d i n g s  i n  w h i c h  

t o  r a i s e ,  a d d r e s s ,  and  remedy any a l l e g e d  p r o b l e m s  w i t h  t h e  

u n d e r l y i n g  b a s i s  o f  t h e  t a r i f f  and i t s  m o n e t a r y  o p e r a t i o n  and  

e f f e c t .  
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ARGUNENT 

THE PROCESS FOLLOWED BY THE COMMISSION IN 
APPROVING TECO'S SUPPLEMENTAL SERVICE RIDER 
TARIFF PROTECTED THE RIGHTS OF ALL 
CUSTOHERS. 

The thrust of OPC's argument is that firm customers have 

been harmed because the Commission d i d  not hold a hearing on 

TECO's supplemental serivce rider tariff prior to the tariff 

becoming effective. OPC attempts to bolster his position with 

convoluted and confusing arguments related to the file-and- 

suspend statute, section 3 6 6 . 0 6 ( 3 ) ,  Florida Statutes ( 1 9 8 7 ) ,  

and its interaction and relationship to the Administrative 

Procedures Act, Chapter 120, Florida Statutes (1987). 

However, OPC's interests have not been harmed by the 

process followed by the Commission in  approving TECO's 

tariff. Rather the process followed by the Commission in  this 

case balanced the interests of all affected persons - 
consumers and the utility - by allowing the tariff t o  b e  

implemented expeditiously while still providing OPC with 

several points of entry t o  address TECO's tariff. 

In this instance, as in  the case of many o f  the other 

tariff filings which the Commission continually receives, the 

supplemental service rider tariff became effective without 

prior hearing.- 4 /  The Commission's procedure for approving 

4' This is not to say that the tariff became effective simply as a result 
o f  TECO's filing with no Commission review. The Commission reviewed 
the tariff and determined that it was just and reasonable pursuant to 
its statutory duty under section 366.06(1),  Florida Statutes (1987). 
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t a r i f f s ,  o r  a l l o w i n g  them t o  become e f f e c t i v e  i f  n o t  

s u s p e n d e d ,  i s  n e c e s s a r y  i n  o r d e r  t o  p r e v e n t  w h a t  n u m e r o u s  

F l o r i d a  Supreme  C o u r t  o p i n i o n s  h a v e  c h a r a c t e r i z e d  a s  

“ r e g u l a t o r y  l a g . ”  - 9  S e e  i . e .  , F l o r i d a  Power C o r p o r a t i o n  v .  

Hawkins ,  3 6 7  S o . 2 d  1 0 1 1 ,  1 0 1 3  ( F l a .  1 9 7 9 ) ;  C i t i z e n s  o f  F l o r i d a  

v .  Mayo, 3 3 3  So .2d  1 ,  4 ( F l a .  1 9 7 6 ) .  

I f  e v e r y  t a r i f f  f i l i n g  had t o  be n o t i c e d  p r i o r  t o  

i m p l e m e n t a t i o n  and f o u r t e e n  ( 1 4 )  day&’ p r o v i d e d  f o r  a 

p r o t e s t ,  a s  s u g g e s t e d  by  O P C ,  t h e  t i m e  b e t w e e n  f i l i n g  and 

i m p l e m e n t a t i o n ,  e v e n  a s s u m i n g  no p r o t e s t ,  would  add  a t  l e a s t  

t h i r t y  t o  f o r t y - f i v e  d a y s  t o  e v e r y  t a r i f f  f i l i n g .  T h e s e  

w a s t e d  d a y s  b e f o r e  t a r i f f  e f f e c t i v e n e s s  would  o c c u r  j u s t  

b e c a u s e  o f  t h e  l a g  i n  r e c e i p t  o f  t h e  t a r i f f  and  p u b l i c a t i o n  o f  

n o t i c e .  T h u s ,  t h e  p r o c e d u r e  O P C  s u g g e s t s  would  p r e v e n t  t h e  

o p e r a t i o n  o f  a l e g i t i m a t e  t a r i f f  t o  w h i c h  no o n e  o b j e c t s  f o r  a 

s i g n i f i c a n t  p e r i o d  o f  t i m e .  Such  a p r o c e s s  c o u l d  p r e v e n t  r a t e  

r e d u c t i o n s ,  w h i c h  a r e  e f f e c t u a t e d  t h r o u g h  t a r i f f  f i l i n g s ,  f r o m  

t a k i n g  e f f e c t  u n t i l  a t  l e a s t  t h e  end o f  t h e  p r o t e s t  p e r i o d .  

S u r e l y ,  t h i s  would  n o t  be i n  t h e  i n t e r e s t  o f  t h e  p e r s o n s  O P C  

r e p r e s e n t s .  

The  “ r e g u l a t o r y  l a g ”  w h i c h  would  a t t e n d  a p r o t e s t  and  

r e q u e s t  f o r  h e a r i n g  w o u l d ,  o f  c o u r s e ,  be  e v e n  g r e a t e r .  I t  i s  

5’ When the Commission i s sues  a no t i ce  o f  proposed agency a c t i o n ,  i t s  
r u l e s  r equ i re  t h a t  i t  g ive  p a r t i e s  four teen  ( 1 4 )  days from s e r v i c e  of 
t he  not ice  t o  request  a hearing. Rule 25-22.029 , Flor ida  
Administrat ive Code. As a mat te r  of p r a c t i c e ,  t h e  Commission 
general l y  a1 1 ows twenty-one ( 2 1 )  days. 
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u n c o n t r o v e r t e d  t h a t  r e q u e s t s  f o r  h e a r i n g ,  w i t h  a t t e n d a n t  

d i s c o v e r y ,  h e a r i n g  t i m e ,  p o s t - h e a r i n g  f i l i n g s ,  and  f i n a l  o r d e r  

p r e p a r a t i o n  t i m e  f r e q u e n t l y  t a k e  many m o n t h s .  T h i s  i s  

e s p e c i a l l y  t r u e  g i v e n  t h e  C o m m i s s i o n ' s  heavy  h e a r i n g  

s c h e d u l e .  T h u s ,  t h e  i m p l e m e n t a t i o n  o f  a l e g i t i m a t e  t a r i f f  

c o u l d  be u n d u l y  d e l a y e d  u n d e r  t h e  p r o c e s s  O P C  s u g g e s t s .  

The  m a j o r i t y  o f  t a r i f f  o f f e r i n g s  do n o t  a f f e c t  r a t e s  a t  

a l l  .6/ T a r i f f s  o f t e n  c h a n g e  s e r v i c e  o f f e r i n g s  o r  c o n d i t i o n s  

o f  s e r v i c e .  O P C ' s  a r g u m e n t ,  c a r r i e d  t o  i t s  l o g i c a l  e x t r e m e ,  

would  u n n e c e s s a r i l y  d e l a y  new s e r v i c e  o f f e r i n g s  o r  c o n d i t i o n s  

o f  s e r v i c e  b e n e f i c i a l  t o  c o n s u m e r s .  I t  would  d e l a y  s u c h  

o f f e r i n g s  e v e n  t h o u g h ,  i n  t h e  m a j o r i t y  o f  i n s t a n c e s ,  no 

h e a r i n g  would  be r e q u e s t e d .  

I t  i s  a l s o  i m p o r t a n t  t o  r e c o g n i z e  t h a t  many t a r i f f  

c h a n g e s ,  w h e t h e r  s u c h  c h a n g e s  a r e  r e l a t e d  t o  r a t e s  o r  t o  

s e r v i c e  o f f e r i n g s ,  a r i s e  b e c a u s e  o f  t h e  q u i c k l y  c h a n g i n g  

c i r c u m s t a n c e s  a t t e n d a n t  t o  t h e  u t i l i t y  i n d u s t r y .  C h a n g e s  i n  

t h e  p r i c e s  o f  o i l  o r  g a s  may o c c u r  r a p i d l y  n e c e s s i t a t i n g  

t a r i f f  c h a n g e s  w h i c h  must b e  d e a l t  w i t h  e x p e d i t i o u s l y .  The  

d e l a y  a t t e n d a n t  t o  p r i o r  n o t i c e  and h e a r i n g  may w e l l  r e n d e r  

6' Rule 25-25.9002(8) , Flo r ida  Administrat ive Code, de f ines  " t a r i f f "  as 
the:  

assembled volume conta in ing  the  "rules," " regula-  
t ions , I' ' ' r a t e  schedules ,I' "s tandard  forms," 
"con t rac t s  , ' I  and o the r  mater ia l  required by these  
r egu la t ions  a s  f i l e d  w i t h  t h e  Commission. 
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t a r i f f s  u s e l e s s  b y  t h e  t i m e  t h e y  a r e  " a p p r o v e d "  u n d e r  t h e  

p r o c e d u r e  O P C  a d v o c a % e s .  

The  a b o v e  d i s c u s s i o n  d o e s  n o t  mean t h a t  a f f e c t e d  p a r t i e s  

h a v e  no o p p o r t u n i t y  t o  o b j e c t  t o  a t a r i f f  f i l i n g .  I t  s i m p l y  

means  t h a t  t h i s  r i g h t  must be b a l a n c e d  a g a i n s t  t h e  i m p o r t a n t  

r e g u l a t o r y  o b j e c t i v e  o f  i m p l e m e n t i n g  t a r i f f s  w i t h o u t  

u n j  us t i f i ed d e  1 ay . 
T h i s  b a l a n c e  i s  s t r u c k  i n  s e c t i o n  3 6 6 . 0 7 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 7 ) .  T h i s  s e c t i o n  p r o v i d e s :  

R a t e s ; a d j u s t m e n t .  - Whenever  t h e  
c o m m i s s i o n ,  a f t e r  p u b l i c  h e a r i n g  e i t h e r  
upon i t s  own m o t i o n  o r  upon c o m p l a i n t ,  
s h a l l  f i n d  t h e  r a t e s ,  r e n t a l s ,  c h a r q e s  o r  
c l a s s i f i c a t i o n s ,  o r  any  o f  t h e m ,  p r o p o s e d ,  
demanded ,  o b s e r v e d ,  c h a r g e d  o r  c o l l e c t e d  b y  
any  p u b l i c  u t i l i t y  f o r  any  s e r v i c e ,  o r  i n  
c o n n e c t i o n  t h e r e w i t h ,  o r  t h e  r u l e s ,  
r e g u l a t i o n s ,  m e a s u r e m e n t s ,  p r a c t i c e s  o r  
c o n t r a c t s ,  o r  any  o f  t h e m ,  r e l a t i n g  
t h e r e t o ,  a r e  u n j u s t ,  u n r e a s o n a b l e ,  
i n s u f f i c i e n t ,  o r  u n j u s t l y  d i s c r i m i n a t o r y  o r  
p r e f e r e n t i a l ,  o r  i n  a n y w i s e  i n  v i o l a t i o n  o f  
l a w ,  o r  any  s e r v i c e  i s  i n a d e q u a t e  o r  c a n n o t  
be o b t a i n e d ,  t h e  c o m m i s s i o n  s h a l l  d e t e r m i n e  
and  b y  o r d e r  f i x  t h e  f a i r  and r e a s o n a b l e  
r a t e s ,  r e n t a l s ,  c h a r g e s  o r  c l a s s i f i c a t i o n s ,  
and  r e a s o n a b l e  r u l e s ,  r e g u l a t i o n s ,  
m e a s u r e m e n t s ,  p r a c t i c e s ,  c o n t r a c t s  o r  
s e r v i c e ,  t o  be i m p o s e d ,  o b s e r v e d ,  f u r n i s h e d  
o r  f o l l o w e d  i n  t h e  f u t u r e .  

E m p h a s i s  s u p p l i e d .  

S e c t i o n  3 6 6 . 0 7  i s  e x t r e m e l y  b r o a d  and a l l o w s  O P C ,  o r  

a n y o n e  e l s e ,  t o  c h a l l e n g e  any u t i l i t y  t a r i f f  a t  any  t i m e  f o r  

any  l e g i t i m a t e  r e a s o n .  T h i s  s e c t i o n  d o e s  n o t  l i m i t  t h e  

c h a l l e n g e  t o  a s p e c i f i e d  p e r i o d  p r i o r  t o  t h e  t a r i f f ' s  

e f f e c t i v e  d a t e ,  s u c h  a s  a f o u r t e e n  o r  t w e n t y - o n e  day  n o t i c e  

p e r i o d .  
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I n  f a c t ,  a c o r n p l a i n t  p r o c e e d i n g  was  t h e  v e r y  way i n  w h i c h  

t h e  Commiss ion  t r e a t e d  0 P C ' s  P r o t e s t  and  R e q u e s t  f o r  H e a r i n g :  

[W]e w i l l  t r e a t  Pub1 i c  C o u n s e l ' s  P r o t e s t  
and  R e q u e s t  f o r  H e a r i n g  a s  a c o m p l a i n t  
a t t a c k i n g  t h e  p r o s p e c t i v e  a p p l i c a t i o n  o f  
t h e  t a r i f f  and  w i l l  a f f o r d  a h e a r i n g  on 
i t .  T E C O  i s  t h u s  d i r e c t e d  t o  r e s p o n d  t o  
P u b l i c  C o u n s e l ' s  c o m p l a i n t  w i t h i n  t w e n t y  
d a y s  f rom t h e  d a t e  o f  t h i s  O r d e r .  

O r d e r  No.  22093  a t  3 ;  ( O P C  A - 7 ) .  Had O P C  a v a i l e d  h i m s e l f  o f  

t h e  o p p o r t u n i t y  f o r  a h e a r i n g  on h i s  p r o t e s t ,  he would  h a v e  

had an e v i d e n t i a r y  h e a r i n g  i n  r e g a r d  t o  h i s  c o n c e r n s  o v e r  

T E C O ' s  t a r i f f .  P u b l i c  C o u n s e l  c h o s e  t o  d i s r e g a r d  t h i s  r emedy  

and s e e k  r e v i e w  i n  t h i s  C o u r t .  

O P C  s u g g e s t s  t h a t  f i r m  c u s t o m e r s  h a v e  been  m o n e t a r i l y  

harmed b y  t h e  t a r i f f ' s  i m p l e m e n t a t i o n .  However ,  t h i s  harm 

d o e s  n o t  m a n i f e s t  i t s e l f  t h r o u g h  t h e  o p e r a t i o n  o f  t h e  

t a r i f f .  Any  a l l e g e d  harm o c c u r s  i n  t h e  way T E C O  r e c o v e r s  t h e  

c r e d i t s  f rom r a t e p a y e r s .  

OPC a l l e g e s  t h a t  s u c h  " h a r m "  o c c u r s  t o  f i r m  c u s t o m e r s  due  

t o  " i n c r e a s e d  f u e l  c o s t  r e c o v e r y  c h a r g e s  t o  a l l  c u s t o m e r s  t o  

r e i m b u r s e  t h e  u t i l i t y  f o r  c r e d i t s  g r a n t e d  u n d e r  t h e  s e r v i c e  

r i d e r . "  O P C  I n i t i a l  B r i e f  a t  2 .  S e e  a l s o ,  O P C  I n i t i a l  b r i e f  

a t  1 5 .  C r e d i t s  f l o w i n g  f r o m  t h e  t a r i f f  a r e  d e d u c t e d  f r o m  f u e l  

r e v e n u e s  when T E C O ' s  f u e l  c o s t  r e c o v e r y  f a c t o r  i s  

c a l  c u l  a t e d .  T h e r e f o r e ,  O P C  a r g u e s  t h a t  c u s t o m e r s  pay  

i n c r e a s e d  f u e l  c o s t  r e c o v e r y  c h a r g e s .  O P C  c l a i m s  t h a t  t h i s  

r e c o v e r y  o f  t h e  c r e d i t s  t h r o u g h  t h e  f u e l  a d j u s t m e n t  mechan i sm 

i s  n o t  p r o v i d e d  f o r  i n  t h e  t a r i f f .  
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However ,  t h e  m e c h a n i c s  o f  how t h e  S S R  t a r i f f  o p e r a t e s  and  

o f  how c r e d i t s  a r e  t r e a t e d  f o r  c o s t  r e c o v e r y  p u r p o s e s  a r e  

i s s u e s  w h i c h  a r e  a p p r o p r i a t e l y  r a i s e d  i n  t h e  C o m m i s s i o n ' s  

o n g o i n g  f u e l  c o s t  r e c o v e r y  d o c k e t .  The Commiss ion  h o l d s  

s e m i a n n u a l  f u e l  c o s t  r e c o v e r y  h e a r i n g s  i n  w h i c h  t h e  u t i l i t e s  

e s t i m a t e  f u t u r e  f u e l  c h a r g e s  and  " t r u e  u p "  p r o j e c t e d  f u e l  
7 1  c h a r g e s  f rom p r i o r  p e r i o d s  b a s e d  on a c t u a l  e x p e r i e n c e .-  

D u r i n g  t h e s e  h e a r i n g s ,  t h e  Commiss ion  c o n s i d e r s  f u e l  

a d j u s t m e n t  f a c t o r s  and  any p a r t y  may r a i s e  and h a v e  a h e a r i n g  

on any i s s u e s  r e l a t e d  t o  f u e l  c o s t  r e c o v e r y .  See, i . e . ,  O r d e r  

N o .  2 2 0 5 8 ,  D o c k e t  N o .  8 9 0 0 0 1 - E I .  ( A - 1 - 1 0 ) .  OPC r o u t i n e l y  

p a r t i c i p a t e s  i n  t h e  f u e l  c o s t  r e c o v e r y  h e a r i n g s .  

The  f u e l  c o s t  r e c o v e r y  p r o c e e d i n g  and r e s u l t i n g  o r d e r  

i m p l e m e n t  any  m o n e t a r y  c h a n g e  r e s u l t i n g  f r o m  T E C O ' s  t a r i f f  

a p p r o v a l .  Al l  a d j u s t m e n t s  r e l a t i n g  t o  u t i l i t y  f u e l  r e v e n u e s  

and e x p e n s e s  a r e  made i n  t h e  f u e l  a d j u s t m e n t  docke t ,  i n  w h i c h  

t h e  f u e l  a d j u s t m e n t  f a c t o r  i s  d e t e r m i n e d .  Any c r e d i t s  

r e s u l t i n g  f rom t h e  s u p p l e m e n t a l  s e r v i c e  r i d e r  w h i c h  T E C O  

d e d u c t s  f rom f u e l  r e v e n u e s  must be  r e p o r t e d  i n  T E C O ' s  f i l i n g s  

i n  t h a t  d o c k e t .  I t  i s  t h e  f u e l  c o s t  r e c o v e r y  d o c k e t  and  

L' For example, i n  t he  order  entered as  a r e s u l t  of t h e  August 1989 fue l  
adjustment hearing,  Order No. 22058, (A-1-10) , t h e  Commission de te r-  
mined the  f i n a l  fue l  adjustment true-up f i g u r e s  f o r  October 1988 
through March 1989 , determined t h e  est imated fue l  adjustment t rue-up 
figures f o r  April 1989 through September 1989, and s e t  t h e  proposed 
fue l  adjustment f a c t o r s  f o r  October 1989 through March 1990. As Order 
No. 22058 notes,  t hese  f a c t o r s  a r e  s e t  a s  p a r t  of t h e  Commission's 
cont inuing fue l  c o s t  recovery proceedings. Order No. 22058 a t  1 ( A -  
1). T h i s  process was f i r s t  approved by t h e  Commission i n  Order No. 
9273. 
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subsequen t  o r d e r  which r e s u l t s  in  lower r evenues  due t o  t h e  

c r e d i t s ,  n o t  t h e  o r d e r  o f  t a r i f f  approval  which OPC a p p e a l s  

h e r e .  OPC r e c o g n i z e s  t h i s  a n d  s t a t e s :  " C r e d i t s  g iven  

i n t e r r u p t i b l e  cus tomers  were t r e a t e d  a s  a r e d u c t i o n  t o  T E C O ' s  

f u e l  r evenues  in  t h e  f u e l  c o s t  r ecovery  d o c k e t . "  O P C  I n i t i a l  

B r i e f  a t  2 ,  emphasis  s u p p l i e d .  

The supplementa l  s e r v i c e  r i d e r  t a r i f f  went i n t o  e f f e c t  o n  

J a n u a r y  1 ,  1 9 8 9 .  ( O P C  A - 1 9 - 2 0 ) .  T h u s ,  T E C O  r e p o r t e d  any 

c r e d i t s  o n  i t s  monthly f u e l  f i l i n g s  beg inn ing  in J a n u a r y  

1 9 8 9 .  OPC c o u l d  have r a i s e d  t h e  i s s u e  of t h e  t r e a t m e n t  of t h e  

t a r i f f  c r e d i t s  a t  t h e  February  1 9 8 9  f u e l  c o s t  r e c o v e r y  h e a r i n g  

a n d / o r  a t  t h e  A u g u s t  1 9 8 9  h e a r i n g .  Had O P C  i d e n t i f i e d  t h e  

r e c o v e r y  mechanism f o r  t h e  c r e d i t  a s  an i s s u e ,  a h e a r i n g  would 

have been provided  i n  t h e  p r e v i o u s  f u e l  a d j u s t m e n t  d o c k e t s .  

Even t h o u g h  O P C  f a i l e d  t o  r a i s e  t h e  i s s u e  of TECO's 

t r e a t m e n t  of t h e  c r e d i t  a t  two p r e v i o u s  f u e l  a d j u s t m e n t  

h e a r i n g s ,  he d i d  r a i s e  i t  a t  t h e  February  1 9 9 0  f u e l  a d j u s t m e n t  

h e a r i n g .  O P C  r e q u e s t e d  t h a t  t h e  Commission o r d e r  T E C O  t o  s t o p  

r e d u c i n g  f u e l  revenues  b y  t h e  c r e d i t s  and r e q u e s t e d  a r e fund  

of p a s t  c r e d i t s .  Docket No.  9 0 0 0 0 1 - E I ,  Order No. 2 2 5 8 1  a t  2 7 -  

2 8  ( A - 1 3 - 1 4 ) ,  O P C  framed t h e  i s s u e  a n d  h i s  p o s i t i o n  in  t h e  

f u e l  a d j u s t m e n t  docke t  a s  f o l l o w s :  

7 i .  ISSUE: Has T E C O  been a u t h o r i z e d  t o  
reduce  i t s  r e p o r t e d  f u e l  c o s t  r e c o v e r y  
r evenues  t o  r e c o g n i z e  c r e d i t s  g iven  
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i tb  i n t e r r u p t i b l e  c u s t o m e r s  p u r s u a n t  t o  
s u p p l e m e n t a l  s e r v i c e  r i d e r  t a r i f f ?  ( O P C ) . -  

. . .  
- O P C :  T E C O  h a s  b e e n  r e d u c i n g  i t s  r e p o r t e d  
f u e l  r e v e n u e s  b y  c r e d i t s  g i v e n  i n t e r r u p -  
t i b l e s  p u r s u a n t  t o  t h e  [ s u p p l e m e n t a l ]  
s e r v i c e  [ r i d e r ] .  The t a r i f f  was a p p r o v e d  
b y  S t a f f  and  d o e s  n o t  c o n t a i n  any  p r o v i -  
s i o n s  a l l o w i n g  f o r  r e c o v e r y  o f  t h e  c r e d i t s  
f rom a l l  c u s t o m e r s  t h r o u g h  t h e  f u e l  c o s t  
r e c o v e r y  d o c k e t .  T h e r e  a r e  no o r d e r s  i n  
t h e  f u e l  d o c k e t  o r  e l s e w h e r e  t h a t  p e r m i t  
s u c h  t r e a t m e n t .  T E C O  s h o u l d  be o r d e r e d  t o  
r e f u n d  c r e d i t s  c l a i m e d  t h u s  f a r  a s  
r e d u c t i o n s  t o  f u e l  r e v e n u e s  f o r  p a s t  
p e r i o d s  and  o r d e r e d  t o  c e a s e  t h e  p r a c t i c e  
f o r  f u t u r e  p e r i o d s .  

P r e h e a r i n g  O r d e r  No.  2 2 5 8 1  a t  2 7 - 2 8 .  (A- 13- 14) .  

The Commiss ion  h a s  t h e  a u t h o r i t y  t o  r e v i e w  p a s t  and  f u t u r e  

f u e l  a d j u s t m e n t  c h a r g e s  and  o r d e r  a r e f u n d  o f  p a s t  c h a r g e s  

where n e c e s s a r y .  Fuel a d j u s t m e n t  p r o c e e d i n g s ,  1 i k e  t h e  

C o m m i s s i o n ' s  t a r i f f  a p p r o v a l  p r o c e s s ,  a r e  d e s i g n e d  t o  p r e v e n t  

r e g u l a t o r y  l a g .  T h u s ,  t h e  Commiss ion  r e t a i n s  c o n t i n u i n g  

j u r i s d i c t i o n  o v e r  t h e  c h a r g e s  c o l l e c t e d  i n  t h e  f u e l  a d j u s t m e n t  

p r o c e e d i n g s .  

As t h i s  C o u r t  h a s  s t a t e d :  

F u e l  a d j u s t m e n t  c h a r g e s  a r e  a u t h o r i z e d  t o  
c o m p e n s a t e  f o r  u t i l i t i e s '  f l u c t u a t i n g  f u e l  
e x p e n s e s .  The f u e l  a d j u s t m e n t  p r o c e e d i n g  
i s  a c o n t i n u o u s  p r o c e e d i n g  and o p e r a t e s  t o  
a u t i l i t y ' s  b e n e i f t  b y  e l i m i n a t i n g  
r e g u l a t o r y  l a g .  T h i s  a u t h o r i z a t i o n  t o  
c o l l e c t  f u e l  c o s t s  c l o s e  t o  t h e  t i m e  t h e y  
a r e  i n c u r r e d  s h o u l d  n o t  be  u s e d  t o  d i v e s t  
t h e  c o m m i s s i o n  o f  t h e  j u r i s d i c t i o n  and 

8' The des ignat ion  ( O Q C )  means t h a t  th is  is  an issue ra i sed  by the Of f i ce  
of Public  Counsel i n  t h i s  docket. 
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power t o  r e v i e w  t h e  p r u d e n c e  o f  t h e s e  
c o s t s .  

- G u l f  Power Company v .  F l o r i d a  P u b l i c  S e r v i c e  C o m m i s s i o n ,  4 8 7  

S o . 2 d  1 0 3 6 ,  1037  ( F l a .  1 9 8 6 ) .  I n  G u l f  P o w e r ,  t h i s  C o u r t  

a f f i r m e d  a Commiss ion  r e f u n d  o f  two m i l l i o n  d o l l a r s  b a s e d  on 

p a s t  m a n a g e r i a l  i m p r u d e n c e .  I f  t h e  Commiss ion  w e r e  t o  f i n d  i n  

t h e  f u e l  c o s t  r e c o v e r y  d o c k e t  t h a t  T E C O  was i m p r o p e r l y  p a s s i n g  

t h e  s u p p l e m e n t a l  s e r v i c e  r i d e r  c r e d i t  t h r o u g h  t h e  f u e l  

a d j u s t m e n t  c l a u s e  w i t h o u t  a u t h o r i t y ,  thus  c a u s i n g  i n c r e a s e d  

f u e l  r e c o v e r y  c h a r g e s ,  t h e  Commiss ion  h a s  t h e  o n g o i n g  

j u r i s d i c t i o n  t o  f a s h i o n  a r e m e d y .  

I n  f a c t ,  t h e  Commiss ion  d i d  n o t  a g r e e  w i t h  QPC’s  p o s i t i o n  

i n  t h e  r e c e n t  f u e l  a d j u s t m e n t  p r o c e e d i n g  and v o t e d  f r o m  t h e  

b e n c h  on F e b r u a r y  2 2 ,  1 9 9 0  t h a t  T E C O  was a u t h o r i z e d  t o  r e d u c e  

i t s  r e p o r t e d  f u e l  r e v e n u e s  t o  r e c o g n i z e  t h e  s u p p l e m e n t a l  

s e r v i c e  r i d e r  c r e d i t s .  However ,  t h e  C o m m i s s i o n ’ s  v o t e  i s  n o t  

w h a t  i s  a t  i s s u e  h e r e .  What i s  c r i t - i c a l  i s  t h a t  O P C  was 

p r o v i d e d  w i t h  a h e a r i n g  o p p o r t u n i t y . ? ’  I f  he had p r e v a i l e d ,  

t h e  harm w h i c h  he a l l e g e d  o c c u r r e d  c o u l d  h a v e  b e e n  a l l e v i a t e d  

- O P C  h a s  had h i s  p o i n t  o f  e n t r y .  

D e s p i t e  O P C ’ s  s t r e n u o u s  p r o t e s t a t i o n s  t o  t h e  c o n t r a r y ,  t h e  

i n t e r e s t s  he p u r p o r t s  t o  s e r v e  h a v e  n o t  b e e n  harmed by t h e  

p r o c e s s  u t i l i z e d  h e r e .  O P C  had t h e  o p p o r t u n i t y  t o  u t i l i z e  t h e  

9’ I t  is  i n t e r e s t i n g  t o  note t h a t  though OPC could have presented 
testimony on this i s sue  a t  t h e  hearing which he has so voci ferous ly  
requested,  he presented no evidence b u t  merely o r a l l y  argued his 
pos i t i on  on t h e  supplemental s e r v i c e  r i d e r  t o  t h e  Commission. 
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complaint process and the fuel adjustment process t o  challenge 

TECO's tariff. OPC had remedies available before the 

Commission which could redress any alleged harm to customers 

who did not have a hearing prior to the supplemental service 

rider tariff approval. The Commission has successfully 

balanced and protected the interests o f  all concerned and its 

order approving TECO's supplemental service rider tariff 

should be affirmed. 

Finally, IMC and other customers relied in  good faith on 

the SSR tariff which the Commission approved and which was 

therefore presumptively valid. IMC and others fulfilled their 

obligations under the terms of the SSR tariff and received 

credits For doing s o .  If the Court should f i n d  that the 

Commission committed a procedural impropriety, the customers 

who relied on the Commission's action should not be 

prejudiced. If this Court does f i n d  procedural error, it 

should protect these customers from harm by applying any 

decision prospectively only. 
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