
I N  THE SUPREME COURT OF FLORIDA 

I N  RE: AMENDMENT TO FLORIDA ) 
RULES OF C I V I L  PROCEDURE 1 CASE 7 5 ~ 1 5 1  

RESPONSE OF HENRY Po TRAWICK, J R .  

HENRY P. TRAWICK, J R .  shows t h a t  he is a member of The F l o r i d a  

Bar and i s  responding t o  t h e  proposed amendment t o  R u l e s  1.700- 

1.780 a s  recommended by t h e  F l o r i d a  Supreme C o u r t ' s  Standing 

Committee on Mediation and A r b i t r a t i o n  R u l e s .  Respondent h a s  t h e  

fo l lowing  comments and sugges t ions  about  t h e  ru les  l i s t e d  below 

w i t h  t h e  comment o r  sugges t ion  l i s t e d  oppos i t e  each r u l e  number: 

1. R u l e  1 .700(a) .  A number of times a r e  s p e c i f i e d  a s  
mandatory. Respondent assumes t h a t  
times can be en la rged  under R u l e  
1 .090(b) .  I f  t h i s  i s  no t  t h e  ca se ,  a 
h o s t  of problems on schedul ing  w i l l  
a r i se .  A complex c o n s t r u c t i o n  
mediat ion wi th  time l i m i t s  of 60  days 
f o r  t h e  f i r s t  hear ing  and 45 days f o r  
completion w i l l  be t o o  s h o r t .  u s u a l l y  
there a r e  m u l t i p l e  p a r t i e s  represen ted  
by busy t r i a l  lawyers  whose schedules  
a re  s e t  w e l l  i n  advance. I t  may no t  
be p o s s i b l e  t o  schedule  a hea r ing  i n  
many cases wi th in  60 days  of t h e  
o rder .  This  i s  complicated by R u l e  
1.720(b) r e q u i r i n g  t h e  a t tendance  of 
a p a r t y  having a u t h o r i t y  t o  s e t t l e  
wi th  t h e  a t t o r n e y .  Mediation i s  n o t  
going t o  take precedence over 
p rev ious ly  scheduled t r i a l s .  
Respondent sugges t s  t h a t  t h e  mediator 
be given more f l e x i b i l i t y  s o  t h a t  
a p p l i c a t i o n s  t o  t h e  c o u r t  f o r  
enlargement of time are  no t  necessary.  

2. R u l e  1 .700(c) .  The l a s t  word of t h e  f i r s t  sentence 
i s  "process ."  Process  is a term of 
a r t  i n  t h e  law. The word proceeding 
should be s u b s t i t u t e d .  



. .  

3. R u l e  1 .700(c) .  

4 ,  R u l e  1.710(C). 

5. R u l e  1 .720(b) .  

6. R u l e  1.760. 

I n  respondent ' s  c i r c u i t  it i s  o f t e n  
impossible  t o  se t  a hear ing  w i t h i n  60 
days  be fo re  a p a r t i c u l a r  judge. Of 
cou r se ,  the re  is no pena l ty  f o r  n o t  
s e t t i n g  it be fo re  t h e  scheduled da te  
f o r  mediation o r  a r b i t r a t i o n .  
Respondent sugges t s  t h a t  it would be 
be t t e r  t o  l eave  t h e  burden on t h e  
movant t o  o b t a i n  hear ing  time as soon 
a s  p o s s i b l e  wi thout  s p e c i f y i n g  a time 
l i m i t ,  One of t h e  problems on time 
l i m i t s  is exempli f ied by t h e  former 
phraseology of t h e  r u l e  on i n j u n c t i o n s  
when temporary i n j u n c t i o n s  expi red  
un le s s  f u r t h e r  proceedings  were 
undertaken w i t h i n  a s p e c i f i e d  t i m e .  
I t  is simply no t  p r a c t i c a b l e  i n  a l l  
s i t u a t i o n s  t o  comply w i t h  time l i m i t s  
t h a t  appear t o  be mandatory. 

Discovery under t h e  b i l l  f o r  d i scovery  
o r  o therwise  should a l s o  be excluded.  
Respondent sugges t s  t h a t  t h e  words 
"pursuant  t o  R u l e  1.280" be de le ted .  

The added m a t e r i a l  behind  subd iv i s ion  
( b ) ( 3 )  should n o t  be a s e p a r a t e  
paragraph.  T h i s  c o n f l i c t s  w i th  t h e  
format of t h e  r u l e s .  

This  ru le  has no p l ace  i n  t h e  c i v i l  
rules. I t  is a r u l e  of c o u r t  
a d m i n i s t r a t i o n  and should be i n  t h a t  
s e t  of r u l e s .  The rule  does  n o t  
govern c o u r t  proceedings ,  b u t  is  
something e n t i r e l y  a p a r t  from t h e  
c o u r t  proceedings.  

The rules  are no t  numbered i n  accordance wi th  t h e  format 

e s t a b l i s h e d  f o r  t h e  R u l e s  of C i v i l  Procedure, The t e n  number 

d i f f e r e n t i a l  between rules was adopted t o  provide room f o r  expansion 

of a ru le  on t h e  same gene ra l  s u b j e c t  mat te r .  For example, R u l e  

1 .610 begins  a ser ies  of ru les  d e a l i n g  wi th  procedure i n  c e r t a i n  

t y p e s  of a c t i o n s .  The same procedure should be followed i n  t h i s  

proposal .  Respondent sugges t s  t h e  fo l lowing  changes i n  r u l e  numbers: 
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1 . 7 1 0  shou ld  be 1 . 7 1 1  

1 . 7 2 0  shou ld  be 1 . 7 1 2  

1 . 7 3 0  shou ld  be 1 . 1 3  

1 . 7 4 0  shou ld  be 1 . 1 4  

1 . 7 5 0  shou ld  be 1 . 7 1 5  

1.800 shou ld  be 1 . 7 2 0  

1 .820  shou ld  be 1 . 7 2 1  

1.830 shou ld  be 1 . 7 2 2  

The r e a s o n  f o r  t h e  renumbering is t o  p r o v i d e  a d d i t i o n a l  

a v a i l a b l e  numbers f o r  sub jec t  matters b e f o r e  r e a c h i n g  R u l e  1.999. 

Under t h e  p r e s e n t  sys tem o f  numbering ru les  w i t h  t h e  p r e f i x  of 2 

are  i n  a n o t h e r  se t  of  rules. I t  is  des i rab le  t o  l e a v e  as  much room 

f o r  expans ion  as p o s s i b l e .  Tha t  is  t h e  r e a s o n  why t h e  p r e s e n t  

sys tem was adopted  and why it h a s  been fo l lowed  s y s t e m a t i c a l l y  t o  

date.  As t h e  ru les  are p r e s e n t l y  numbered, t h e r e  is room for  o n l y  

n i n e  new rules.  

R e f e r e n c e s  t o  s t a t u t e s  i n  t h e  ru les  s h o u l d  be c o n s i s t e n t .  The 

p r e s e n t  R u l e  l o 7 6 O ( b ) ( 4 )  does  n o t  c o n t a i n  " F l o r i d a  S t a t u t e s "  a t  t h e  

end w h i l e  1 , 7 6 O ( a ) ( 5 )  c o n t a i n s  t h e  unnecessa ry  date.  All of t h e  

rules  shou ld  conform t o  t h e  p r e s e n t  s t y l e  by a d d i n g  " F l o r i d a  S t a t u e s "  

where o m i t t e d  and by d e l e t i n g  t h e  da te  of t h e  s t a t u t o r y  e d i t i o n .  

The i n s e r t i o n  of t h e  date means t h a t  t h e  ru le  m u s t  be c o n s t r u e d  i n  

t h e  l i g h t  of t h e  s t a t u t e  of t h a t  date.  Respondent d o e s  n o t  b e l i e v e  

t h i s  is what was in tended .  Respondent b e l i e v e s  t h a t  t h e  c o u r t  

i n t e n d e d  f o r  ru les  t o  a p p l y  i n  accordance  w i t h  amendments t o  t h e  

s t a t u t e s .  
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Parenthetically and not bearing on the instant proceeding, 

this is a defect in Rule 9.800(e) as well although that rule has 

many and more serious defects. 

The undersigned certifies that a copy of the foregoing has 

been furnished to The State Court Administrator, Stephen N. zack, 

as president of The Florida Bar, James Fox Miller, as president- 

elect of The Florida Bar, John F. Harkness, Jr., as executive 

director of the Florida Bar and Bruce J. Berman, as chairman of the 

Civil Procedure Rules Committee by mail on January 3, 1990, 

M a s o w  F lorida 34230 

.A. 

813 3d-0660 
Fla. Bar 0082069 
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I N  THE SUPREME COURT OF FLORIDA 

I N  RE: AMENDMENT TO FLORIDA ) 
RULES OF C I V I L  PROCEDURE 1 

SUPPLEMENT TO RESPONSE OF HENRY P.TRAWICK, J R .  

HENRY P. TRAWICK, J R .  shows t h a t  he served a response i n  

connect ion with  t h e  proposed amendment t o  R u l e s  1.700-1.780 on 

January 3,  1990  and omit ted t h e  fo l lowing  comments: 

7. R u l e  1.7OO(c). I n  t h e  t h i r d  l i n e  t h e  words "with t h e  
c o u r t "  a r e  redundant. Motions a re  
f i l e d  wi th  t h e  clerk even though he 
is t h e  agent  f o r  t h e  c o u r t .  This  
might be misconstrued as  a requirement 
t h a t  t h e  motion go t o  t h e  c o u r t .  

8. R u l e  1 .700(d) .  

9. R u l e  1.730(b). 

The words " t h e  c o u r t "  i n  t h e  f i r s t  
l i n e  a r e  n o t  on ly  redundant ,  b u t  
r i d i c u l o u s .  Even when r e f e r r i n g  t o  a 
p a r t i c u l a r  judge,  it is n o t  always 
easy  t o  move a c o u r t .  

The rules  says  t h a t  i f  t h e  mediated 
agreement i s  n o t  f i l e d ,  a j o i n t  n o t i c e  
of dismissal s h a l l  be. There may be 
occas ions  when a c o u r t  o r d e r  i s  
e i t h e r  neces sa ry  o r  desirable f o r  
t e rmina t ion  of t h e  l i t i g a t i o n .  T h i s  
a l t e r n a t i v e  should be a f fo rded .  

The unders igned  c e r t i f i e s  t h a t  a copy of t h e  foregoing  has 

as p r e s i d e n t  of The F l o r i d a  Bar, James Fox Miller,  as  p re s iden t -  

e lec t  of The F l o r i d a  Bar, John F. Harkness, J r . ,  a s  execu t ive  
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C i v i l  Procedure R u l e s  C o m m i t t e  

813 366-0660 
F l a .  Bar 0082069 
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