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PREFACE 

In accordance with this Court's order dated January 19, 

1990, petitioners hereby submit a copy of their initial brief 

which was filed on September 6, 1989 in consolidated cases 

numbered 74,571 and 74,598. 

Said attached initial brief is submitted for this Court's 

consideration in its review of the First District Court of 

Appeal's Opinions issued in the following cases: 

1. First American Bank and Trust, etc. v. St. George Island, 
Ltd., etc., et al., Case #86-152 (ST-GEORGE I) 
DCA #89,727, SC #74,571 

2. 0 

3. 

4. 

5. 

Leisure Properties, Ltd., etc., et al-. v. St. George 
Island, Ltd., etc., et al., Case #84-254 (ST-GEORGE 11) 
DCA #89,1397, SC #74,598 

Doing, Inc., a Louisiana corporation v. John R. Stocks, 
et al., Case #86-46 (ST-GEORGE 111) 
DCA #89,2697, SC #75,225 

Sun Bank, N.A. v. St. George Island, Ltd., etc., et al. 
Case #86-142 (ST-GEORGE IV) 
DCA #89,2698, SC #75,225 

Franklin County, Florida v. John R. Stocks, etc., et al. 
Case #86-200 (ST.GEORGE V) 
DCA #89,2699, SC 75,225 

RESPECTFULLY SUBMITTED on January 25, 1990. 

- 1 -  



FULLER, JOHNSON b FARRELL, P.A. 

Fred M. J6hndd 
111 North C a b d u n  Street 
Post Office B o x  1739 
Tallahassee, Florida 32302 
(904) 224 - 4663 

COUNSEL FOR PETITIONERS 

CERTIFICATE OF SERVICE 

0 I CERTIFY that a copy of the foregoing PREFACE, without attach- 

ments, was furnished to all parties on the respective service lists 

by United States mail, postage prepaid, on January 25, 1990. 

- 2 -  



SERVICE L I S T  i n  F I R S T  DCA CASES ##89-2697, 89-2698 and 89-2699 
SUPREME COURT CASE 175,225 

Robert M. Ervin, Jr., Esquire 
C. Edwin Rude, Jr., Esquire 
Ms. Margaret A. McCall, Attorney 

305 South Gadsden Street 
Post Office Drawer 1170 
Tallahassee, Florida 32302 
for ST. GEORGE ISLAND, LTD. 

ERVIN, VARN, JACOBS, ODOM & ERVIN 

The Honorable John A. RUDD 
Circuit Judge (retired) 
Route 7, B o x  918-C 
Tallahassee, Florida 32308 

Fred M. Johnson, Esquire 
FULLER, JOHNSON & FARRELL, P . A ,  
111 North Calhoun Street 
Post Office B o x  1739 
Tallahassee, Florida 32302 
for LEISURE PROPERTIES, LTD, ,  
GENE D. BROWN, and LEISURE 
DEVELOPMENT, INC.  

Alfred O'Neal Shuler, Esquire 
SHULER and SHULER 
Post Office B o x  850 
Apalachicola, Florida 32320 
for FRANKLIN COUNTY 

01-25-90 

- 3 -  



SERVICE LIST 
in FIRST DCA CASE #89-727, SUPREME COURT CASE #74-571 

R o b e r t  M. E r v i n ,  J r . ,  E s q u i r e  
C. Edwin Rude, J r . ,  E s q u i r e  
M s .  M a r g a r e t  A.  M c C a l l ,  A t t o r n e y  
ERVIN, VARN, JACOBS, ODOH & ERVIN 
305 S o u t h  Gadsden S t r e e t  
P o s t  O f f i c e  Drawer 1170 
T a l l a h a s s e e ,  F l o r i d a  32302 
f o r  ST. GEORGE ISLAND, LTD. 

M i c h a e l  F. COPPINS, E s q u i r e  
DOUGLASS COOPER COPPINS 

2 1 1  E a s t  C a l l  S t r e e t  
P o s t  O f f i c e  Box 1674  
T a l l a h a s s e e ,  F l o r i d a  32302 
f o r  FIRST AMERICAN BANK & TRUST 

& POWELL 

Donald David DYE, E s q u i r e  
THE DYE LAW FIRM, P.A. 
4 0 4  E a s t  S i x t h  Avenue 
P o s t  O f f i c e  Box 4 1 4 8  
T a l l a h a s s e e ,  F l o r i d a  32315 
f o r  LEISURE PROPERTIES, LTD., 
GENE D. BROWN, and 
LEISURE DEVELOPMENT, INC. 

F r e d  M. JOHNSON, E s q u i r e  
FULLER, JOHNSON & FARRELL, P.A. 
111 N o r t h  Ca lhoun  S t r e e t  
P o s t  O f f i c e  B o x  1739 
T a l l a h a s s e e ,  F l o r i d a  32302 
f o r  LEISURE PROPERTIES, LTD., 
GENE D. BROWN, and 
LEISURE DEVELOPMENT, INC. 

The H o n o r a b l e  J o h n  A. RUDD 
C i r c u i t  J u d g e  ( r e t i r e d )  
R o u t e  7 ,  Box 918-C 
T a l l a h a s s e e ,  F l o r i d a  32308 

01-25-90 

- 4 -  



' .  

SERVICE L I S T  
i n  FIRST DCA CASE 189-1397, SUPREME COURT CASE #74-598 

Robert M. E r v i n ,  J r . ,  E s q u i r e  
C.  Edwin  Rude ,  J r . ,  E s q u i r e  
M s .  Margaret A. M c C a l l ,  A t t o r n e y  

3 0 5  S o u t h  G a d s d e n  S t ree t  
P o s t  O f f i c e  Drawer 1170 
T a l l a h a s s e e ,  F l o r i d a  3 2 3 0 2  
for  ST. GEORGE ISLAND, LTD. 

ERVIN, VARN, JACOBS, ODOM & ERVIN 

M i c h a e l  F. COPPINS, E s q u i r e  
DOUGLASS COOPER COPPINS 

2 1 1  E a s t  C a l l  S t r e e t  
P o s t  O f f i c e  Box 1674 
T a l l a h a s s e e ,  F l o r i d a  3 2 3 0 2  
for  FIRST ANERICAN BANK & TRUST 

& POWELL 

D o n a l d  D a v i d  DYE, E s q u i r e  
THE DYE LAW FIRM, P.A. 
404 E a s t  S i x t h  Avenue 
P o s t  O f f i c e  Box 4148 
T a l l a h a s s e e ,  F l o r i d a  3 2 3 1 5  
for  LEISURE PROPERTIES, LTD. ,  
GENE D .  BROWN, and 
LEISURE DEVELOPMENT, INC.  

F r e d  M. JOHNSON, E s q u i r e  
FULLER, J O H N S O N  & FARRELL, P.A. 
111 N o r t h  C a l h o u n  S t r e e t  
P o s t  O f f i c e  B o x  1 7 3 9  
T a l l a h a s s e e ,  F l o r i d a  3 2 3 0 2  
f o r  LEISURE PROPERTIES, LTD. ,  
GENE D. BROWN, and 
LEISURE DEVELOPMENT, INC.  

T h e  Honorable J o h n  A. RUDD 
C i r c u i t  J u d g e  ( r e t i r e d )  
R o u t e  7 ,  Box 918-C 
T a l l a h a s s e e ,  F l o r i d a  3 2 3 0 8  

0 01-25- 90 

- 5 -  





SUPREME COURT OF TEE STATE OF FLORIDA 

GENE Do BROWN; LEISURE PROPERTIES, 
LTD.; and LEISURE DEVELOPMENT, INC., 

Pet i t ioners ,  

V. 

ST. GEORGE ISLAND, LTD., a Florida 
l i m i t e d  partnership, e t  al . ,  

GENE D. BROWN; LEISURE PROPERTIES, 
LTD.; and LEISURE DEVELOPMENT, INC., 

Pe t i t i one r s ,  

V. 

ST. GEORGE ISLAND, LTD., a Florida 
l i m i t e d  partnership, e t  al . ,  

Supreme C o u r t  
C a s e  No. 74,571 

"ST. GEORGE I" 

Supreme C o u r t  
C a s e  No. 74,598 

"ST. GEORGE 11" 

I N I T I A L  BRIEF OF PETITIONERS 

FULLER, JOHNSON & FARRELL, P.A. 
Fred M. Johnson 
111 N o r t h  C a l h o u n  Street 
Post O f f i c e  Box 1739 
Tallahassee , Florida 32302 
( 9 0 4 )  224 - 4663 
COUNSEL FOR PETITIONERS 



TABLE OF CONTENTS 

TABLE O F  CONTENTS 

......................... i. 

TABLE OF CITATIONS 

PREFACE 

I S S U E S  ON APPEAL 

FACTS 

ST. GEORGE I 1  

ST.  GEORGE I 

SUMMARY OF ARGUMENT 

0 ARGUMENT I 

......................... ii. 

...................... ... 1-2 

...................... e.. 3 

......................... 4-8 

................. ..... ... 4- 6 

......................... 6-8 

e.................... e... 9 

......................... 10-16 

WHETBW THE SECOND PART O F  SECTION 38.10, 

ALLOW THE UNLIMITED RBCUSAL OF TRIAL JUDGES 
AT THE SOLE DISCRECION O F  A PAR= LITIGANT ? 

FI[XIRIDA STATUTES, SHOUf9 BE CONSTRUH) To 

ARGUMENT I1 ......................... 17- 28 

NOTWITHSTANDING TBE ULTIMATE CONSTRUCTION 

THE FIRST DISTRICT INTZRPRET THE FACTS O F  
ST. GEORGE I AND ST. GEORGE I1 I N  ERROR 
AND !JHUS IMPROPERLY GRANT THE WRIT ? 

MADE BY THIS CODRT REGARDING I S S U E  I ,  D m  

CONCLUSION 

CERTIFICATE OF SERVICE 

SERVICE L I S T S  

e.................... w e . .  29 

.................... . . * * .  30 

......................... 31-32 

i. 



E 
-4 
A 
JJ 
0 c cn 

N 
a , *  
3 0  
tP 
0 

. O  
3 r l  

Y e  

Lc 

3 

a, 
rl 
-4 
a 

N 

trio 
I d c n  

B m  
v) 

e - 3  

JJ 

. 
3 
rl 
rl 
Id 
m 

m o  
acn 
a m  * -  

r l c n  
a, 
0 

3 W  
Errm 

m 
l-i . . 

0 . 
0 . . . 

N 
rl . . 
. . . . . 

(v 
d 

. 

. 
0 . . 

v) 
CJ 

. . 
0 

. . . 

tD 
(v 

. . . 
0 . 

d 
l-i 

. . 

. . . . 

m 
rl 

. . . 

. 

W 
N 

0 . 

W 
E 
H 

n 

d 
I- 
tn 
l-i 

n 

W 
In 
tn 
l-i 

n 

m 
W 
tn 
rl 

n 
W 
03 
tn 
rl 

Ll 
-4 
V 
c 
4J 
rl 
l-i 
Y 

d d 
CI 

CI 
d 
tn 
rl 

Id 
rl 
Err 
W 

4J 
tn 
rl 

Id 
d 
k4 
W 

JJ 
tn 
rl 

Id 
l-i 
G.4 
v 

N 
0 
rl 

a 
51: 

U 
0 
rl 
d 

.r( 6l 
01 O1 d 

-4 4 w 
Y 
JJ 
a 
rl 
Id 
PI 

l-i 4 



INDEX TO APPENDIX 
SUPREME COURT OF THE STATE OF FLORIDA 

INITIAL BRIEF OF PETITIONER 

1 COMPLAINT FOR FORECLOSURE by LEISURE/LEISURE/BROWN 84-254 CIR. 

2 JUDGMENT in the amount of $1,216,516.11 84-254 CIR. 

3 MOTION TO DISQUALIFY JUDGE COOKSEY (1-21-86) 84-254 CIR. 

4 AMENDED MOTION TO DISQUALIFY JUDGE COOKSEY (1-23-86) 84-254 CIR. 

5 DENIAL OF WRIT OF PROHIBITION (3-3-86) BL-245 DCA 

6 MOTION FOR RECUSAL FROM FURTHER PROCEEDINGS (3-21-86) 84-254 CIR. 

7 COLLATERAL ATTACK (11-7-85) 86-47 CIR. 

8 ORDER OF RECUSAL / COOKSEY (4-10-87) 86-152 CIR. 

9 SUGGESTION OF RECUSAL / COOKSEY (4-16-86) 86-47 CIR. 

10 ORDER OF RECUSAL / COOKSEY (3-27-86) 86-47 CIR. 

11 COSTELLO ORDER dismissing collateral attack (5-14-86) 86-47 CIR. 

12 COSTELLO ORDER affirmed on appeal (6-3-87) BO-78 DCA 

13 SUPREME COURT APPOINTMENT OF JUDGE RUDD (11-17-87) 88R-174 SC 

14 FORECLOSURE COMPLAINT by 1st AMERICAN BANK (9-12-86) 86-152 CIR. 

15 AUTOMATIC STAY under Section 362 (7-14-87) 86-152 CIR. 

16 ORDER GRANTING RELIEF FROM AUTOMATIC STAY (8-29-88) 87-7193 USDC 

17 ORDER ON MOTION FOR REHEARING and TO ALTER 
OR AMEND ORDER (11-7-88) 

87-7193 USDC 

18 1st AMENDED COMPLAINT by 1st AMERICAN BANK (9-21-88) 86-152 CIR. 

19 SUGGESTION OF PENDENCY UNDER CHAPTER 11 (12-12-88) 86-152 CIR. 
(STOCKS files for reorganization) 

20 ORDER SETTING TRIAL (1-31-89) 86-152 CIR. 

21 MOTION FOR CONTINUANCE OF TRIAL (2-7-89) 
or MOTION TO STRIKE (by ST. GEORGE) 

86-152 CIR. 

22 ORDER GRANTING MOTION FOR CONTINUANCE OF TRIAL 86-152 CIR. 
setting final hearing for 3-14-89 (2-14-89) 

by ST. GEORGE through JOHN R. STOCKS 
86-152 CIR. 23 MOTION FOR DISQUALIFICATION Of JUDGE RUDD (3-8-89) 

24 ORDER ON MOTION FOR DISQUALIFICATION (3-20-89) 86-152 CIR. 

25 ORDER ON MOTION FOR DISQUALIFICATION (4-11-89) 84-254 CIR. 

26 DEPOSITION OF STOCKS (2-5-86) pages 1-11 84-254 CIR. 

27 DEPOSITION OF NITA HICKS (2-6-86) pages 8-9 84-254 CIR. 

28 DEPOSITION OF HANK GARRETT (2-6-86) pages 5-9 84-254 CIR. 



29 HEARING ON MOTION TO DISQUALIFY JUDGE COOKSEY 
(1-24-86) pages 10-11 

30 DEPOSITION OF NATHAN BOND (2-9-89) pages 7-8 

31 HEARING ON MOTION TO DISQUALIFY JUDGE RUDD 
(4-11-89) 42-48 

84-254 CIR. 

85-62 CIR. 

84-254 CIR. 



PREFACE 

The First District Court's Opinions in Case P89-727, St. 

George Island, Ltd. v. John A. Rudd, et al. (Fla.lst DCA July 18, 

1989) and in Case P89-1397, St. George Island, Ltd. v. John A. 

Rudd, et al., (Fla.1st DCA August 16, 19891, certified as a 

question of great public importance the "proper interpretation of 

the second portion of section 38.10, Florida Statutes." This 

- 

appeal followed. 

LEISURE PROPERTIES, LTD., LEISURE DEVELOPMENT, INC., 

and GENE D. BROWN, plaintiffs/respondents below, file this, 

Petitioners' Initial Brief, with this Court. ST. GEORGE ISLAND, 

0 LTD. was the defendant/petitioner below and is the respondent 

herein. All emphasis appearing in the text have been added by 

counsel, unless otherwise indicated. For ease and clarity, the 

following identifiers will be used in this brief: 

ST.  GEORGE ISLAND, LTD. 
v .  JOHN A. RUDD, e t  a l .  
C a s e  #89-727 ( F l a .  1st 
DCA July 18, 1989) 

ST. GEORGE ISLAND, LTD. 
v, JOHN A. RUDD, e t  a l .  
Case #89-1397 (F la .  1st 
DCA August 16,  1989) 

LEISURE PROPERTIES, LTD., 
LEISURE DEVELOPMERI!, INC, 

GENE D. BROWN 

ST. GEORGE ISLAND, LTD, 

... ST. GEORGE I ( A p p e n d i x  "A1') 

... ST. GEORGE I1 (Appendix  "B") 

0 . .  LEISURE 

... BROWN 

. . . ST. GEORGE 



The H o n o r a b l e  JOHN A, RUDD . . . J u d g e  Rudd 

FIRST AMERICAN BANK AND TRUST ... FIRST AMERICAN 

JOHN R, STOCKS .,. STOCKS 

... A- and number of Appendix Appendix on A p p e a l  - 

- 2 -  



I S S U E S  ON APPEAL 

I S S U E  I 
WHETHW TBE SECOND PART OF SECTION 38.10,  
FIDRIDA STATUTES, SEOULD BE CONSTRUH) TO 
ALLOW mE UNLIMITED RBCDSAL OF TRIAL 
JUDGES AT THE SOLE D I X R E T I O N  OF A PARTY 
LI!l!TGANT ? 

I S S U E  I1 
NO11wITBSTANDING THE ULTIMATE CONSTRUCTION 
MADE BY T E I S  ColJRT RHGARDING ISSUE I ,  D I D  
TEE FIRST DISTRICT INTERPRET THE FACTS O F  
ST, GEORGE I AND ST, GEORGE I1 I N  ERROR 
AND l a n S  IMPROPERLY GRANT THE WRIT ? 

- 3 -  



Al though  

FACTS 

ed t w o  y e a r s  apa r t  (ST. GEl RGE I1 i n  84 an  

ST. GEORGE I i n  1986) , b o t h  cases i n v o l v e d  i n  t h i s  a p p e a l  began  a s  

f o r e c l o s u r e  a c t i o n s  (Appendix 1 and 14). O t h e r  t h a n  t h e  f a c t  t h a t  

t h e  s u b j e c t  proper t ies  happened t o  be located i n  F r a n k l i n  County ,  

t h e  two cases were u n r e l a t e d .  However, bo th  p l a i n t i f f s  below, 

LEISURE i n  ST. GEORGE I1 and FIRST AMERICAN i n  ST. GEORGE I ,  

claimed t h a t  ST. GEORGE, or i t s  g e n e r a l  p a r t n e r  STOCKS, owed d e b t s  

which were e v i d e n c e d  by w r i t t e n  documents  . 
ST. GEQRGE I1 

Long before FIRST AMERICAN f i l e d  s u i t  i n  ST. GEORGE I, 

LEISURE had a l r e a d y  s e c u r e d  i t s  s o u g h t- a f t e r  judgment  o f  f o r e-  

c l o s u r e ,  a s  w e l l  a s  a money judgment  o f  $1,216,516.11 (Appendix 

2). T h i s  e v e n t  began t h e  s a g a  which ,  a f t e r  much p o s t u r i n g  o v e r  a 

f o u r- y e a r  period,  h a s  r e s u l t e d  i n  t h e  case b e i n g  b e f o r e  t h i s  

C o u r t .  The e v e n t s  t r a n s p i r e d  a s  f o l l o w s :  

@ 

Approx ima te ly  three months a f t e r  t h e  e n t r y  of f i n a l  

judgment  i n  f a v o r  o f  LEISURE, d e f e n d a n t s  S T .  GEORGE and  STOCKS 

cited S e c t i o n s  38.02 a n d  38.10, F l o r i d a  S t a t u t e s ,  and moved to 

d i s q u a l i f y  t h e  p r e s i d i n g  t r i a l  j u d g e ,  J u d g e  Kenneth R. Cooksey 

(Appendix 3). The mot ion  was n o t  v e r i f i e d ,  no r  d i d  it r e f e r  t o  

Rule 1.432 of t h e  Flor ida  R u l e s  of C i v i l  P r o c e d u r e .  S h o r t l y  

t h e r e a f t e r ,  on J a n u a r y  23, 1986, s a i d  d e f e n d a n t s  f i l e d  a n  amended 

mot ion  t o  d i s q u a l i f y  J u d g e  Cooksey (Appendix 4). The amended 

mot ion  a g a i n  c i ted  b o t h  F l o r i d a  S t a t u t e s  S e c t i o n s  38.02 and 

- 4 -  



38.10. I n  a d d i t i o n ,  i t  c i t e d  Rule 1.432, F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e ,  and was v e r i f i e d  by d e f e n d a n t  STOCXS. Both t h e  

o r i g i n a l  mot ion  and t h e  amended mot ion  were p a r t i a l l y  grounded 

upon an  a l l e g a t i o n  t h a t  Judge  Cooksey ' s  s o n  worked f o r  p l a i n t i f f  

BROWN, a f a c t o r  t h a t  is s p e c i f i c a l l y  r e c o g n i z e d  by  S e c t i o n  38.02. 

On F e b r u a r y  17, 1986, Judge  Cooksey d e n i e d  d e f e n d a n t s '  amended 

mot ion ,  and  t h e r e a f t e r  ST. GEORGE and STOCKS p e t i t i o n e d  t h e  F i r s t  

Dis t r ic t  C o u r t  o f  Appea l  f o r  a w r i t  o f  p r o h i b i t i o n .  The p e t i t i o n  

f o r  wr i t  o f  p r o h i b i t i o n  was d e n i e d  on March 3, 1986 (Appendix 

5) 

F o l l o w i n g  t h e i r  f a i l e d  e f f o r t s  t o  have  J u d g e  Cooksey 

r e c u s e d ,  ST. GEORGE and STOCKS, on March 21, 1986, f i l e d  a t h i r d  

mot ion  f o r  r e c u s a l  (Appendix 6). T h i s  t h i r d  mot ion  a g a i n  c i t e d  

S e c t i o n s  38.02 a n d  38.10. However, t h i s  t i m e  ST. GEORGE and 

STOCKS a s s e r t e d  a s  g r o u n d s  t h a t  t h e i r  f a i l e d  e f f o r t s  t o  h a v e  J u d g e  

Cooksey r e c u s e  h i m s e l f  were such  t h a t  t h e y  had " p r e j u d i c e d  them- 

s e l v e s  i n  f u r t h e r  p r o c e e d i n g s  b e f o r e  t h e  c o u r t . "  

While t h e  t h i r d  mot ion  for  r e c u s a l  was p e n d i n g ,  ST. GEORGE 

and STOCKS f i l e d  a separate l a w s u i t  ( F r a n k l i n  County C i r c u i t  Case 

No. 86-47) s e e k i n g  t o  have  their  a d v e r s e  judgment  se t  a s i d e .  The 

c o l l a t e r a l  a t t ack  a l l e g e d  t h e  same m i s c o n d u c t  as  had been  pre- 

v i o u s l y  asserted i n  s u p p o r t  of t h e i r  a p p l i c a t i o n s  or s u g g e s t i o n s  

o f  r e c u s a l  (Appendix 7). F i n a l l y ,  o n  A p r i l  1 0 ,  1987, a f t e r  much 

a d v e r s e  p u b l i c i t y ,  Judge  Cooksey e n t e r e d  a n  o r d e r  o f  r e c u s a l  

(Appendix 8). 
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0 Fol lowing  Judge  Cooksey 's  r e c u s a l ,  ST. GEORGE I1 was 

a s s i g n e d  t o  Judge George L. Harper s i n c e  h e  was a l r e a d y  h a n d l i n g  

t h e  c o l l a t e r a l  s u i t  ( F r a n k l i n  County C i r c u i t  Case N o .  86- 47) 

(Appendix 7 ) .  While Judge Harper was p r e s i d i n g  over  LEISURE'S 

e f f o r t s  t o  co l l ec t  i t s  judgment e n t e r e d  by Judge  Cooksey, ST. 

GEORGE and STOCKS f i l e d  a s u g g e s t i o n  o f  r e c u s a l  i n  86-47 s e e k i n g  

t o  r e c u s e  Judge  Harper and a l l  o t h e r  j u d g e s  i n  t h e  Second J u d i c i a l  

C i r c u i t  (Appendix 9 ) .  The mot ion  was g r a n t e d  (Appendix 1 0 ) .  Case 

86-47 was t h e n  a s s i g n e d  by t h e  F l o r i d a  Supreme C o u r t  t o  J u d g e  

Dedee S. C o s t e l l o  of t h e  F i r s t  J u d i c i a l  C i r c u i t .  She r u l e d  a g a i n s t  

ST.  GEORGE and STOCKS (Appendix 11) and was a f f i r m e d  on a p p e a l  

(Appendix 1 2 ) .  While 86- 47 was p r o c e e d i n g  th rough  t r i a l  and 

appeal, ST. GEORGE I1 was i n a c t i v e .  A f t e r  86-47 was c o n c l u d e d ,  

because  o f  t h e  i l l n e s s  and u n a v a i l a b i l i t y  o f  Judge Harper, ST. 

GEORGE I1 was a s s i g n e d  t o  Judge  W i l l i a m  L. Gary.  A t  t h a t  t i m e ,  

BROWN and LEISURE moved to  d i s q u a l i f y  Judge Gary,  and a n  order to 

t h a t  e f f e c t  was e n t e r e d  on October 1 2 ,  1987.  T h e r e a f t e r ,  t h e  

F lor ida  Supreme Cour t  a p p o i n t e d  John A. Rudd, C i r c u i t  Judge  

( r e t i r e d ) ,  t o  h e a r  and d i s p o s e  of t h e  v a r i o u s  r e l a t e d  cases 

i n v o l v i n g  t h e  p a r t i e s ,  i n c l u d i n g  ST. GEORGE I1 (Appendix 1 3 ) .  

a 

ST. GH)RGE I 

While t h e  pos t- judgment  l e g a l  g y m n a s t i c s  were ongoing i n  

ST. GEORGE 11, FIRST AMERICAN f i l e d  i t s  s u i t  i n  ST. GEORGE I. As 

was p r e v i o u s l y  noted,  it was a lso  a f o r e c l o s u r e  a c t i o n  (Appendix 

1 4 ) .  BROWN and LEISURE were j o i n e d  as  d e f e n d a n t s  because  t h e  

judgment t h e y  r e c e i v e d  i n  ST. GEORGE I1 a t t a c h e d  to  t h e  s u b j e c t  0 
r e a l  p r o p e r t y  . 

- 6 -  



A f t e r  ST. GEORGE I had been  p e n d i n g  for  a p p r o x i m a t e l y  one  

y e a r  , f o l l o w i n g  h e a r i n g s  on s e v e r a l  t e c h n i c a l  m o t i o n s ,  ST. GEORGE 

f i l e d  for r e o r g a n i z a t i o n  under Chap te r  11 o f  t h e  Bankrup tcy  Code 

( T i t l e  11, U . S . C . ) ,  and t h e  case was a u t o m a t i c a l l y  s t a y e d  p u r s u a n t  

t o  Bankruptcy  Code S e c t i o n  362 (Appendix 1 5 ) .  

R e l i e f  f rom t h a t  s t a y  was n o t  i s s u e d  u n t i l  August  29, 1988 

(Appendix 16) , and t h a t  order was s u b s e q u e n t l y  amended (Appendix 

17). T h e r e a f t e r ,  t h e  case p r o c e e d e d  on a n  amended c o m p l a i n t  

(Appendix 18) u n t i l  December 7, 1988. On t h a t  d a t e ,  STOCKS a l so  

f i l e d  for r e o r g a n i z a t i o n  under  Chapter 11 (Appendix 19). However , 
STOCKS' b a n k r u p t c y  d i d  n o t  f u r t h e r  d e l a y  FIRST AMERICA" s f o r e -  

c l o s u r e  e f f o r t s  s i n c e  t h e  amended c o m p l a i n t  s o u g h t  no  r e l i e f  

a g a i n s t  STOCKS i n d i v i d u a l l y .  C o n s e q u e n t l y ,  t h e  case was s c h e d u l e d  

f o r  t r i a l  to  commence on F e b r u a r y  14, 1989 (Appendix 20). 

0 

One w e e k  b e f o r e  t h e  s c h e d u l e d  t r i a l ,  ST. GEORGE moved f o r  

a c o n t i n u a n c e  a s s e r t i n g  i ts a t t o r n e y s '  s c h e d u l i n g  c o n f l i c t s  a s  

g r o u n d s  (Appendix 21). The mot ion  was g r a n t e d  and t h e  c o u r t  

c o n t i n u e d  t h e  case u n t i l  March 1 4 ,  1989 (Appendix 22),. One w e e k  

b e f o r e  t h e  new t r i a l  da te ,  ST. GEORGE f i l e d  i t s  mot ion  f o r  d i s -  

q u a l i f i c a t i o n  o f  Judge  Rudd (Appendix 23). T h i s  same m o t i o n ,  w i t h  

t h e  same s u p p o r t i n g  a f f i d a v i t s  and d e p o s i t i o n s ,  was also f i l e d  i n  

s e v e r a l  o t h e r  cases t h a t  were p e n d i n g  b e f o r e  Judge  Rudd and i n -  

v o l v e d  ST. GEORGE or STOCKS or t h e  STOCKS F a m i l y  T r u s t .  The l i s t  

i n c l u d e d  F r a n k l i n  County C i r c u i t  C o u r t  cases numbered 84-254, 86- 

46, 86-152, 86-200, 87-34, and Leon County C i r c u i t  C o u r t  Case N o .  

85-62. 
a 
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ST. GEORGE'S mot ion  f o r  d i s q u a l i f i c a t i o n  i n  ST. GEORGE I 

was d e n i e d  on March 2 0 ,  1989 (Appendix 2 4 ) ,  and i t s  mot ion  f o r  

d i s q u a l i € i c a t i o n  i n  ST. GEORGE I1 was d e n i e d  on Apr i l  11, 1989 

(Appendix 2 5 ) .  ST. GEORGE t h e n  p e t i t i o n e d  t h e  F i r s t  D i s t r i c t  f o r  

wr i t s  of p r o h i b i t i o n .  When it g r a n t e d  t h e  w r i t s ,  t h e  Dis t r i c t  

C o u r t ,  as  pa r t  o f  its O p i n i o n s ,  c e r t i f i e d  q u e s t i o n s  of g r e a t  

p u b l i c  impor tance  t o  t h i s  Cour t .  T h e r e a f t e r ,  LEISURE and BROWN 

f i l e d  a t i m e l y  n o t i c e  o f  appeal h e r e i n .  
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SUMMARY OF THE ARGUMENT 

By f i n d i n g  a d i f f e r e n c e  be tween a " s u g g e s t i o n  o f  d i s q u a l i -  

f i c a t i o n "  and " a p p l i c a t i o n  f o r  d i s q u a l i f i c a t i o n " ,  t h e  D i s t r i c t  

C o u r t  c o n c l u d e d  t h a t  t h e  second  p o r t i o n  o f  S e c t i o n  38.10, F l o r i d a  

S t a t u t e s ,  is n o t  a p p l i c a b l e  t o  t h e  f i r s t  p o r t i o n  o f  S e c t i o n  38.10, 

F l o r i d a  S t a t u t e s .  T h a t  d i s t i n c t i o n  v i o l a t e s  a c a r d i n a l  r u l e  o f  

s t a t u t o r y  c o n s t r u c t i o n  i n  t h a t  it f a i l s  t o  g i v e  e f f e c t  t o  e v e r y  

p a r t  of S e c t i o n  38.10 a s  a whole. F u r t h e r ,  i t  p l a c e s  more s i g n i -  

f i c a n c e  on t h e  t i t l e  o f  a mot ion  t h a n  on t h e  c h a r a c t e r  o f  t h e  

p l e a d i n g .  T h i s  error ,  i f  u n c o r r e c t e d ,  i n v i t e s  a b u s e  b e c a u s e  i t  

allows l i t i g a n t s  t o  r e p e a t e d l y  seek t h e  r emova l  o f  j u d g e s  based  

upon t h e  knowledge t h a t  t h e  t r u t h  o f  t h e i r  s u p p o r t i n g  a f f i d a v i t s  

c a n n o t  b e  q u e s t i o n e d .  

Even i f  t h i s  C o u r t  f e e l s  compe l l ed  t o  d i s r e g a r d  l o g i c  and 

r e c o g n i z e  a d i s t i n c t i o n  be tween a " s u g g e s t i o n "  and a n  "applica- 

t i o n " ,  t h e  Dis t r i c t  C o u r t ' s  Op in ion  must  s t i l l  b e  r e v e r s e d  b e c a u s e  

ST. GEOFGE and STOCKS f i l e d  b o t h .  C o n s e q u e n t l y ,  Judge  Rudd was 

correct when he  rev iewed t h e  mot ion  and s u p p o r t i n g  a f f i d a v i t  and 

c o x l u d e d  t h a t  he  s t o o d  f a i r  and impar t ia l  be tween  t h e  pa r t i e s .  
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ARGDMaJT I 

WHETHW TBE SECOM) PART OF SeCTION 38-10, 
FLORIDA STATUTES, SEOULD BE CONSTRUH) TO 
ALLOW TBE UNLIMITED REIZUSAL OF TRIAL 
JUDGES AT TBE SOLE DISCRE!I!ION OF A PARTY 
LITIGANT ? 

Under t h e  i n t e r p r e t a t i o n  advanced by t h e  F i r s t  D i s t r i c t ,  

a p a r t y  i n  a c i v i l  o r  c r i m i n a l  case c a n  c o n t i n u o u s l y  r e c u s e  any 

number of t r i a l  j u d g e s  a t  any t i m e  he  may choose .  T h i s  c a n  be  

done a t  t h e  sole d i s c r e t i o n  of  such  p a r t y ,  w i t h o u t  any rev iew by 

t h e  t r i a l  bench.  As a consequence ,  t he  second  p a r t  of S e c t i o n  

38.10 h a s  been rendered  i n e f f e c t i v e  desp i te  t h e  f a c t  t h a t  it was 

o b v i o u s l y  i n t e n d e d  to  p r e v e n t  abuse  o f  t h e  j u d i c i a l  sys tem.  

The q u e s t i o n  c e r t i f i e d  to  t h i s  Cour t  is t h e  "proper  

i n t e r p r e t a t i o n  o f  t h e  second p o r t i o n  o f  s e c t i o n  38.10, Flor ida  

S t a t u t e s . "  The F i r s t  Dis t r ic t  conc luded  t h a t  a d e t e r m i n a t i o n  i n  

a c c o r d a n c e  w i t h  t h e  second p o r t i o n  of S e c t i o n  38.10 o n l y  becomes 

n e c e s s a r y  when a p r i o r  " s u g g e s t i o n  of d i s q u a l i f i c a t i o n "  h a s  been 

made p u r s u a n t  t o  S e c t i o n  38.02. I n  r e a c h i n g  i t s  c o n c l u s i o n ,  t h e  

c o u r t  e s t a b l i s h e d  a material  d i s t i n c t i o n  between a " s u g g e s t i o n  of 

d i s q u a l i f i c a t i o n "  a s  r e f e r e n c e d  i n  S e c t i o n  38.02 v e r s u s  a n  

" a p p l i c a t i o n  f o r  d i s q u a l i f i c a t i o n "  as  r e f e r e n c e d  i n  S e c t i o n  

38.10. T h i s  s e m a n t i c a l  d i s t i n c t i o n  is n o t  logical .  1/ F u r t h e r ,  

The F i r s t  D i s t r i c t  acknowledged i ts  r e a s o n i n g  was n o t  t h e  
most l o g i c a l  c o n s t r u c t i o n  o f  t h e  second  p o r t i o n  o f  Sec- 
t i o n  30.10 (see t h e  n e x t  t o  l as t  p a r a g r a p h  of t h e  Opinion 
i n  ST. GEORGE I ) .  

1/ 
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i t  p e r m i t s  a p a r t y  to  r e p e a t e d l y  remove p r e s i d i n g  j u d g e s  by 

s imply  f i l i n g  a n  a f f i d a v i t  which must b e  a c c e p t e d  as t r u e .  

By c a r e f u l l y  r e a d i n g  t h e  Dis t r ic t  C o u r t ' s  Opinion i n  S T .  

GEORGE I, i t  is a p p a r e n t  t h a t  t h e  C o u r t ' s  c o n c l u s i o n  i s  based 

e n t i r e l y  upon a t h e o r i z e d  d i s t i n c t i o n  between t h e  word "sugges-  

t i o n "  and t h e  word " a p p l i c a t i o n " .  One need o n l y  to  read and 

compare t h e  s u b j e c t  s e c t i o n s  t o  see t h a t  w h i l e  t h e  words are 

themse lves  d i s t i n c t ,  t h e  d i s t i n c t i o n  is one  w i t h o u t  a d i f f e r e n c e .  

I n  S e c t i o n  38.02, d i s q u a l i f i c a t i o n  is grounded upon a 

p a r t y ' s  f e a r  o f  b i a s  due  to  t h e  j u d g e  b e i n g  re la ted  by cosan-  

g u i n i t y  or a f f i n i t y  t o  an  oppos ing  p a r t y ,  w i t n e s s  or a t t o r n e y .  

S e c t i o n  38.02, F l a .  S t a t .  (1987). Under S e c t i o n  38.10, grounds  

f o r  d i s q u a l i f i c a t i o n  s i m i l a r l y  c o n t e m p l a t e  j u d i c i a l  b i a s .  While 

n o t  l imi ted  t o  r e l a t i v e s ,  t h e  p u r p o s e  is t h e  same. The s t a t u t e  

p r o v i d e s ,  "whenever a p a r t y  ... f ea r s  he  w i l l  n o t  r e c e i v e  a f a i r  

t r i a l  ... on a c c o u n t  o f  t h e  p r e j u d i c e  o f  t h e  j u d g e  ... ." 
S e c t i o n  38.10, F l a .  S t a t .  (1987). 

Is it s i g n i f i c a n t  t h a t  one section is p r e s e n t e d  by a 

p l e a d i n g  e n t i t l e d  " s u g g e s t i o n " ,  w h i l e  t h e  o t h e r  is p r e s e n t e d  by a 

p l e a d i n g  e n t i t l e d  " a p p l i c a t i o n "  ? If one  a s s e r t e d  t h e  g rounds  a s  

n o t e d  i n  S e c t i o n  38.02, b u t  cal led t h e  r e q u e s t  f o r  d i s q u a l i f i c a -  

t i o n  an  " a p p l i c a t i o n "  rather t h a n  a " s u g g e s t i o n" ,  would t h e  

g rounds ,  i f  t r u e ,  s t i l l  j u s t i f y  r e l i e f  ? Of c o u r s e .  

The law of t h i s  s t a t e  is v e r y  clear t h a t  c o u r t s  are 

p e r m i t t e d  t o  e x c u s e  an  i n a p p r o p r i a t e  d e s i g n a t i o n  and p roceed  to  

t h e  meri ts  o f  a n  i s s u e .  More regard is had f o r  t h e  t r u e  charac- 

ter  o f  t h e  p l e a d i n g  t h a n  f o r  i ts  t i t l e  a s  r e f l e c t e d  i n  t h e  c a p t i o n .  
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Bough v. Menses, 95 So.2d 4 1 0  ( F l a . 1 9 5 7 ) ;  F l o r i d a  F u e l  O i l ,  I n c .  

v. S p r i n g s  V i l l a s ,  Inc . ,  95 So.2d 581 (F la .1957) .  

Even i f  a d i f f e r e n c e  c a n  be found between a " s u g g e s t i o n "  

and a n  " a p p l i c a t i o n " ,  t h e  l anguage  found i n  t h e  second  p o r t i o n  o f  

Sect ion 38.10 mandates i t s  a p p l i c a t i o n  t o  t h e  f i r s t  p o r t i o n  o f  

S e c t i o n  38.10. In t h e  second  p o r t i o n  of S e c t i o n  38.10 t h e  fo l low-  

i n g  l anguage  is found:  

... when any p a r t y  t o  any a c t i o n  h a s  sug-  
g e s t e d  t h e  d i s q u a l i f i c a t i o n  of a t r i a l  judge  
and a n  order h a s  been e n t e r e d  a d m i t t i n g  t h e  
d i s q u a l i f i c a t i o n  o f  such judge  and a n o t h e r  
j u d g e  h a s  Seen a s s i g n e d  and t r a n s f e r r e d  to  
a c t  i n  l i e u  o f  t h e  j u d g e  so h e l d  to  be d i s -  
q u a l i f i e d ,  t h e  j u d g e  so a s s i g n e d  and t r a n s -  
f e r r e d  is n o t  d i s q u a l i f i e d  on a c c o u n t  of - 
al leqed p r e j u d i c e  ..., u n l e s s  such  j u d g e  
admi t s  and ho lds  t h a t  it is t h e n  a f a c t  t h a t  
h e  does n o t  s t a n d  f a i r  and impart ial  between 
t h e  p a r t i e s .  

Please n o t e  t h a t  t h e  emphasized words " a l l e g e d  p r e j u d i c e "  a re  t h e  

v e r y  f o c u s  of t h e  f i r s t  p o r t i o n  o f  S e c t i o n  38.10. I n  c o n t r a s t ,  

t h e  g rounds  under  S e c t i o n  38.02 are l imi t ed  t o  t h e  j u d g e  b e i n g  

re la ted  to  a p a r t y ,  a t t o r n e y  or w i t n e s s .  I f  t h e  a p p l i c a t i o n  o f  

t h e  second p o r t i o n  of S e c t i o n  38.10 was i n t e n d e d  t o  b e  l i m i t e d  t o  

t h o s e  o c c a s i o n s  when t h e  g r o u n d s  of S e c t i o n  38.02 had been  pre- 

v i o u s l y  asser ted,  is it n o t  r e a s o n a b l e  t o  e x p e c t  t h e  wording o f  

t h e  second  p o r t i o n  of S e c t i o n  38.10 to embrace t h o s e  g r o u n d s  ? 

S i n c e  i t  d o e s  n o t ,  is it n o t  l i k e w i s e  r e a s o n a b l e  t o  c o n c l u d e  t h a t  

t h e  second  p o r t i o n  of S e c t i o n  38.10 p e r t a i n s  t o  a p r i o r  "applica- 

t i o n "  f i l e d  p u r s u a n t  t o  t h e  f i r s t  p o r t i o n  o f  S e c t i o n  38.10 ? 
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I t  must  b e  p o i n t e d  o u t  t h a t  S e c t i o n  38.02 c o n t a i n s  p r o v i -  

s i o n s  which allow t h e  p r e s i d i n g  j u d g e  to t e s t  t h e  t r u t h  o f  a 

s u g g e s t i o n  i f  i t s  t r u t h  does n o t  appear from t h e  record. I n  

c o n t r a s t ,  unde r  t h e  F i r s t  D i s t r i c t  's c o n s t r u c t i o n ,  a j u d g e  w i l l  

have  no  basis  t o  t e s t  t h e  t r u t h  of m u l t i p l e  S e c t i o n  38.10 "app l i-  

c a t i o n s  f o r  d i s q u a l i f i c a t i o n " ,  s i n c e  t h e  second  p o r t i o n  o f  t h e  

s e c t i o n  would n o t  b e  appl icable .  

By d i s t i n g u i s h i n g  a " s u g g e s t i o n "  f rom a n  " a p p l i c a t i o n " ,  

a s  used  i n  S e c t i o n  38.02 a n d  38.10, t h e  Dis t r i c t  Cour t  v i o l a t e d  a 

c a r d i n a l  r u l e  of s t a t u t o r y  c o n s t r u c t i o n .  The c o u r t  f a i l e d  to  

g i v e  e f f e c t  to  e v e r y  p a r t  o f  t h e  s t a t u t e  a s  a whole.  S t a t e  v .  

Gale D i s t r i b u t o r s ,  I n c . ,  349 So.2d 150  ( F l a . 1 9 7 7 ) .  Under t h e  

Dis t r ic t  C o u r t ' s  r u l i n g  i n  ST. GEORGE I and 11, t h e  second  

p o r t i o n  of S e c t i o n  38.10 would have  n o  a p p l i c a t i o n  to  t h e  f i r s t  

p o r t i o n .  I f  t h a t  is t r u e ,  t h e n  i t  adds n o t h i n g  b e c a u s e  t h e  

o p e r a t i o n  o f  S e c t i o n  3 8 - 0 2 ,  t h e  o n l y  o t h e r  s e c t i o n  to  which t h e  

second  p o r t i o n  o f  S e c t i o n  38.10 c o u l d  a p p l y ,  a l r e a d y  h a s  p r o v i -  

s i o n s  which allow a j u d g e  t o  q u e s t i o n  t h e  t r u t h  of t h e  g r o u n d s  

asserted f o r  h i s  d i s q u a l i f i c a t i o n .  

I n  i ts O p i n i o n s  i n  ST.. GEORGE I and ST. GEORGE I f ,  t h e  

Dis t r ic t  C o u r t  h a s  o v e r l o o k e d  t h e  p r e c e d e n t s  t h a t  have  i n  d i c t a  

found no  d i s t i n c t i o n  be tween a " s u g g e s t i o n " ,  " a p p l i c a t i o n "  or 

"motion" f o r  d i s q u a l i f i c a t i o n .  For example,  i n  B a l l  v. Yates, 29 

So.2d 729 ( F l a . 1 9 4 7 ) ,  t h i s  C o u r t  r e f e r r e d  t o  a " s u g g e s t i o n  of 

d i s q u a l i f i c a t i o n "  ( I d .  - a t  7 3 4 ) ,  even  though t h e  basis of t h e  

a p p l i c a t i o n  was o n e  r e c o g n i z e d  b y  S e c t i o n  38.10. Namely, p r e j u d i c e  

and  bias .  S i m i l a r l y ,  t h e  c o u r t  i n  S h o t k i n  v. Rowe,  1 0 0  So.2d 429 
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( F l a . 3 r d  DCA 1958)  , when c o n s i d e r i n g  a n  " a f f i d a v i t  o f  p r e j u d i c e " ,  

0 c o n c l u d e d  a s  f o l l o w s :  

As shown h e r e i n a b o v e ,  t h e  mot ion  or sugges-  
t i o n  for d i s q u a l i f i c a t i o n  d o e s  n o t  meet t h e  
r e q u i r e m e n t s  o f  t h e  s t a t u t e ,  S e c t i o n  38.10, 
F l a .  S t a t . ,  F.S.A. 

- Id .  a t  430. The F i r s t  D i s t r i c t  even  o v e r l o o k e d  i t s  own d e c i s i o n  

i n  P e e b l e s  v ,  S m i t h ,  291 So.2d 1 0 2  ( F l a . l s t  DCA 1 9 7 4 ) ,  which con-  

t a i n e d  t h e  f o l l o w i n g  d i c t u m :  

One of t h e  g r o u n d s  f o r  d i s q u a l i f i c a t i o n  
a s s e r t e d  by re la tor  appears t o  come w i t h i n  
t h e  purv iew o f  S e c t i o n  38.02, F l o r i d a  
S t a t u t e s ,  F.S.A., and t h e  o t h e r  g round  under  
S e c t i o n  38.10, F l o r i d a  S t a t u t e s ,  F.S.A. I n  
b o t h  i n s t a n c e s  t h e  s t a t u t e  requires t h a t  a 
s u g g e s t i o n  of d i s q u a l i f i c a t i o n  must  b e  f i l e d  
t o g e t h e r  w i t h  c e r t a i n  s u p p o r t i n g  d a t a  i n  t h e  
t r i a l  court .  

I d .  a t  102.  - 
C o n s i d e r ,  i f  you w i l l ,  t h e  a b u s e  t h a t  w i l l  n e c e s s a r i l y  

follow if t h e  h o l d i n g s  o f  ST. GEORGE I and ST. GEORGE I1 are  

a c c e p t e d  by t h i s  C o u r t ,  For  example, e v e r y  t i m e  a p a r t y  h a s  a 

w e a k  p o s i t i o n  and f e a r s  a n  a d v e r s e  r u l i n g ,  he  need o n l y  to  

f a b r i c a t e  an a f f i d a v i t  w i t h  s u f f i c i e n t  b u t  u n t r u e  g r o u n d s  to  

j u s t i f y  a claim t h a t  "he f e a r s  he  w i l l  n o t  receive a f a i r  t r i a l " ,  

and  b e  s u r e  to  s t y l e  h i s  mot ion  an " a p p l i c a t i o n "  r a t h e r  t h a n  a 

" s u g g e s t i o n" .  S i n c e ,  a c c o r d i n g  to t h e  Firs t  Distr ict ,  t h e  t r u t h  

of t h e  a f f i d a v i t  s u p p o r t i n g  a n  " a p p l i c a t i o n "  cannot  b e  q u e s t i o n e d ,  

t h e  t a c t i c  c a n  b e  r e p e a t e d  w i t h o u t  l i m i t a t i o n .  
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Any d o u b t  t h a t  s u c h  a b u s e  c a n  and w i l l  o c c u r  w i l l  b e  re- 

moved by a r e v i e w  o f  t h i s  case a t  t h e  t r i a l  c o u r t  l e v e l .  

Al though STOCKS knew t h a t  J u d g e  Cooksey ' s  son  had p r e v i o u s l y  

worked f o r  one  of t h e  p l a i n t i f f s  (Appendix 2 6 ,  p a g e s  4-6), h e  d i d  

n o t  r a i s e  it u n t i l  t h e  f i n a l  judgment  from J u d g e  Cooksey was 

e n t e r e d .  F u r t h e r ,  when t h e  judgment  t u r n e d  o u t  to  be a d v e r s e  to  

STOCKS, h e  h i r e d  t w o  p r i v a t e  i n v e s t i g a t o r s  who m i s r e p r e s e n t e d  

t h e i r  p u r p o s e  and  a u t h o r i t y  i n  a n  e f f o r t  t o  g a t h e r  i n f o r m a t i o n  

r e g a r d i n g  a poss ib le  r e l a t i o n s h i p  between J u d g e  Cooksey and 

LEISURE or BROWN. When n o t h i n g  c o u l d  be found,  t h e  i n v e s t i g a t o r s  

f a b r i c a t e d  some documentary  e v i d e n c e  by  s u b s t i t u t i n g  t h e  c o v e r  

page  o f  a w o r k  order to make  it appear to be r e l a t ed  to  work  done 

on Judge  Cooksey ' s  beach  house .  The document was t h e n  f i l e d  i n  

s u p p o r t  o f  STOCKS' e f f o r t s  to  r e c u s e  Judge  Cooksey (Appendix 27, 

p a g e s  8 and 9 )  (Appendix 28,  p a g e s  5- 9) .  
0 

S i m i l a r l y ,  i n  s u p p o r t  o f  i t s  e f f o r t s  to  r e c u s e  Judge  Rudd, 

ST. GEORGE r e l i ed  upon a n  u n s u p p o r t e d  a f f i d a v i t  f rom t h e  b r o t h e r -  

in- law of Gene L e w i s ,  STOCKS' p r ior  a t t o r n e y  and t h e  donnee  o f  t h e  

t r u s t  which  claimed t h e  s u b j e c t  p r o p e r t y .  Under t h e  D i s t r i c t  

C o u r t ' s  i n t e r p r e t a t i o n  o f  S e c t i o n  38.10, it d i d  n o t  matter t h a t  

t h e  a f f i d a v i t  was u n t r u e  a c c o r d i n g  to  t h e  t e s t i m o n y  of t h e  

a t t o r n e y s  who were p r e s e n t ,  i n c l u d i n g  t h e  a t t o r n e y  f o r  t h e  

T r u s t e e ,  t h e  a d v e r s e  pa r ty .  As t h e  case c u r r e n t l y  s t a n d s ,  STOCKS 

and ST. GEORGE c a n  " t r y  o u t "  a n o t h e r  new j u d g e ,  and  i f  t h i s  new 

j u d g e  does n o t  r u l e  t o  s u i t  them, t h e y  c a n  s i m p l y  f i l e  a n o t h e r  

a f f i d a v i t  w i t h o u t  c o n c e r n  for  i ts  a c c u r a c y .  T h i s  w i l l  once  a g a i n  

d e l a y  t h e  case, which h a s  a l r e a d y  been  d e l a y e d  f o u r  y e a r s  by 
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similar  a l l e g a t i o n s  o f  a l l e g e d  p r e j u d i c e .  Whi le  t h e  number o f  

r e c u s a l  s u g g e s t i o n s  or a p p l i c a t i o n s  f i l e d  i n  t h i s  case may b e  

c o n s i d e r e d  u n u s u a l ,  LEISURE and BROWN d o u b t  t h a t  anyone would 

a r g u e  t h a t  a p e r s o n  c h a r g e d  w i t h  a s e r i o u s  crime, such  a s  d r u g  

t r a f f i c k i n g ,  would hes i t a t e  t o  f i l e  a ser ies  o f  q u e s t i o n a b l e  

a f f i d a v i t s  i f  s u c h  p r o c e d u r e  p r o v i d e d  a s u r e - f i r e  way to  a v o i d  a 

day  o f  r e c k o n i n g .  

0 

To a v o i d  a b u s e ,  t o  comply w i t h  t h e  a p p a r e n t  l e g i s l a t i v e  

i n t e n t ,  and t o  g i v e  e f f e c t  to  a l l  of S e c t i o n  38.10, t h i s  C o u r t  

must  answer t h e  c e r t i f i e d  q u e s t i o n  by  c o n s t r u i n g  t h e  second  por- 

t i o n  o f  S e c t i o n  38.10 to  be appl icable  t o  a l i t i g a n t ' s  m u l t i p l e  

e f f o r t s  to  d i s q u a l i f y  a j u d g e ,  r e g a r d l e s s  of what  t h e  p l e a d i n g  is 

called.  
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ARGUMENT I1 

NOTWITHSTANDING THE ULTIMATE CONSTRUCTION 

THE FIRST DISTRICT INTERPRET THE FACTS O F  
ST. GBORGE I AND ST. GBORGE I1 I N  ERROR 
AND lllIUS IMPROPER= GRANT THE WmT ? 

MADE BY TEIS COIlRT R S A R D I N G  ISSUE I,  D I D  

Even i f  t h e r e  is a d i s t i n c t i o n  be tween a n  " a p p l i c a t i o n "  

and a " s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n " ,  t h e  d i s t i n c t i o n  under  t h e  

f a c t s  o f  t h i s  case d i d  n o t  p r e c l u d e  Judge  Rudd from making a n  

i n q u i r y  r e g a r d i n g  t h e  t r u t h  of t h e  s u p p o r t i n g  a l l e g a t i o n s .  

R a t h e r ,  such  d i s t i n c t i o n  is o f  n o  consequence  h e r e .  

I n  i ts  Opin ion  i n  ST. GEORGE I ,  t h e  Dis t r i c t  C o u r t  h e l d  

t h a t  " t h e  d i f f e r e n t  s t a n d a r d "  set f o r t h  i n  t h e  second  p a r t  of 

S e c t i o n  38.10 "appl ies  o n l y  where t h e  p r e v i o u s  d i s q u a l i f i c a t i o n  

was made p u r s u a n t  t o  S e c t i o n  38.02, which e x p r e s s l y  p r o v i d e s  f o r  

a s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n  on g r o u n d s  t h a t  t h e  j u d g e  is re- 

lated to a p a r t y  or a t t o r n e y  or a p o t e n t i a l  w i t n e s s  i n  t h e  case." 

(ST. GEORGE I ,  page 5). That is precisely what  o c c u r r e d .  

On J a n u a r y  21, 1986 and a g a i n  on March 21, 1986, ST. 

GEORGE and STOCKS f i l e d  a mot ion  r e q u e s t i n g  t h a t  t h e  o r i g i n a l  

t r i a l  judge ,  Judge  Kenneth E. Cooksey, b e  d i s q u a l i f i e d  b e c a u s e  

h i s  son  worked  f o r  BROWN and LEISURE and he  t h e r e f o r e  had a n  

i n t e r e s t  i n  t h e  outcome o f  t h e  case. There  c a n  be no  doubt  t h a t  

t h i s  r e q u e s t  was f i l e d  under  S e c t i o n  38.02 because  S t .  G e o r g e ' s  

a t t o r n e y  s p e c i f i e d  i n  t h e  p l e a d i n g s  t h a t  it was b e i n g  f i l e d  
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" p u r s u a n t  to  C h a p t e r s  38.02 and 38.10, F lo r ida  S t a t u t e s "  (Appen- 

d i x  3 and 4 ) .  I t  is i m p o r t a n t  t o  n o t e  t h a t  t h e  r e l a t i o n s h i p  of  a 

j u d g e  to  an  i n t e r e s t e d  p a r t y  is n o t  a ground f o r  d i s q u a l i f i c a t i o n  

under t h e  f i r s t  p a r t  o f  S e c t i o n  38.10. 

I f  t h e r e  was any d o u b t  t h a t  t h e  p r i o r  request f o r  d i s -  

q u a l i f i c a t i o n  was f i l e d  p u r s u a n t  t o  S e c t i o n  38.02,  t h i s  d o u b t  was 

removed a t  t h e  J a n u a r y  24, 1986 h e a r i n g  when t h e  judge  and a l l  

t h e  p a r t i e s ,  i n c l u d i n g  ST. GEORGE and i ts a t t o r n e y ,  elected t o  

h a n d l e  t h e  r e q u e s t  p r o c e d u r a l l y  under  S e c t i o n  38.02, ra ther  t h a n  

under S e c t i o n  38.10. A f t e r  h e a r i n g  a l l  t h e  arguments  and re- 

viewing STOCKS' and S T .  GEORGE'S a l l e g a t i o n s ,  J u d g e  Cooksey r u l e d  

as f o l l o w s :  (Appendix 29) 

THE COURT: 

From w h a t  I know a t  t h i s  t i m e ,  M r .  Harper, 
i t ' s  my r u l i n g  t h a t  your  mot ion  -- your  
s u g g e s t i o n  of d i s q u a l i f i c a t i o n ,  t h a t  t h e  
t r u t h  o f  i t  is n o t  a p p a r e n t  from t h e  record. 
I ' m  g o i n g  t o  e n t e r  an  order t o d a y  a l l o w i n g  
you 10 d a y s  w i t h i n  which t o  f i l e  any a f f i d a -  
v i t s  you w i s h  to  f i l e  to ref lec t  t h e  t r u t h  o f  
t h e  mot ion ,  if s u c h  e x i s t s .  And a t  t h a t  t i m e  
I w i l l  e n t e r  a r u l i n g  on your  motion.  
(Appendix 29, p a g e s  1 0  and 11) 

Counse l  r e sponded ,  "Thank you,  Judge .  I appreciate t h a t . "  

J u d g e  Cooksey replied: 

TEE COURT: 

Because  my r u l i n g  is t h a t  your  motion or 
s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n ,  t h e  t r u t h  of 
i t  is n o t  a p p a r e n t  from t h e  record. And I 
d o n ' t  f i n d  a n y t h i n g  i n  t h e  r e c o r d  to  w a r r a n t  
m e  d i s q u a l i f y i n g  m y s e l f .  
(Appendix 29, page  11) 
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The a t t o r n e y  f o r  STOCKS and ST. GEORGE a g a i n  responded ,  "I have 

no problem w i t h  t h a t  a t  a l l ,  Your Honor." 

The same a t t o r n e y  t h e n  proceeded t o  take d e p o s i t i o n s  and 

f i l e d  a f f i d a v i t s  w i t h  t h e  c o u r t ,  as h e  had a r i g h t  t o  do o n l y  

under S e c t i o n  38.02, b u t  - n o t  under S e c t i o n  38.10 o r  under Rule 

1.432, F l o r i d a  Rules  of C i v i l  P rocedure .  Having p roceeded  under  

and hav ing  t a k e n  a d v a n t a g e  of t h e  p r o c e d u r e s  s e t  f o r t h  i n  S e c t i o n  

38.02, ST. GEORGE s h o u l d  now be e s t o p p e d  from denying t h a t  t h e  

p r i o r  r e q u e s t  was f i l e d  p u r s u a n t  t o  t h e  v e r y  s t a t u t e  which pro-  

v ided  t h o s e  p r o c e d u r a l  a d v a n t a g e s .  

As f u r t h e r  s u p p o r t  f o r  t h e  f a c t  t h a t  t h e  prior motion was 

b r o u g h t  p u r s u a n t  t o  S e c t i o n  38.02, t h i s  C o u r t  o n l y  needs  t o  r e v i e w  

t h e  d e p o s i t i o n  o f  STOCKS (Appendix 26, page  lo), t h e  t h e n  g e n e r a l  

p a r t n e r  of ST. GEORGE, i n  s u p p o r t  o f  e f f o r t s  t o  have Judge  Cooksey 

r e c u s e d .  On Page  1 0  of h i s  F e b r u a r y  5 ,  1986 d e p o s i t i o n ,  STOCKS 

t e s t i f i e d  a s  f o l l o w s :  

Q. D i d  you have any o ther  bas is  whatsoever  f o r  a l l e g i n g  
J u d g e  Cooksey ' s  s o n  had any i n t e r e s t  i n  t h e  outcome of 
t h i s  l i t i g a t i o n  ? 

A. W e l l ,  Mr. Wadsworth, I t h i n k  i t ' s  p r e t t y  a p p a r e n t  i f  Gene 
g o e s  b roke  and h e ' s  a fellow working f o r  him, h e  would 
p r o b a b l y  be o u t  o f  a job  i f  Gene went broke .  

B. T h a t ' s  what your  b a s i s  was, is t h a t  r i g h t  ? 

A. Y e s .  

I f  STOCKS and ST. GEORGE had n o t  been p r o c e e d i n g  under S e c t i o n  

38.02, it c o u l d  have and s h o u l d  have objected when Judge  Cooksey 



began h a n d l i n g  t h e  r e q u e s t  under  t h e  p r o c e d u r e s  se t  f o r t h  i n  

S e c t i o n  38.02, r a t h e r  t h a n  S e c t i o n  38.10 or Rule  1.432. I n s t e a d ,  

a s  no ted  above ,  t h e  a t t o r n e y  f o r  STOCKS and ST. GEORGE e x p r e s s e d  

complete a g r e e m e n t ,  and i n d e e d  s a t i s f a c t i o n ,  when J u d g e  Cooksey 

r e p e a t e d l y  r e f e r e n c e d  to t h e i r  " s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n "  

and t h e  f a c t  t h a t  " t h e  t r u t h  o f  it is n o t  a p p a r e n t  f rom t h e  

record. It 

I t  is i m p o r t a n t  to  n o t e  t h a t  J u d g e  C o o k s e y ' s  repeated 

r e f e r e n c e  t o  t h e  f a c t  t h a t  " t h e  t r u t h  is n o t  a p p a r e n t  f rom t h e  

record" is t a k e n  d i r e c t l y  f rom S e c t i o n  38.02, which p r o v i d e s  

t h a t ,  i f  t h e  t r u t h  " does  n o t  appear from t h e  record i n  said 

c a u s e ,  t h e  j u d g e  may by o r d e r  e n t e r e d  t h e r e i n  r e q u i r e  t h e  f i l i n g  

i n  t h e  c a u s e  of a f f i d a v i t s . "  T h a t  is e x a c t l y  what  J u d g e  Cooksey 

d i d  when he  s t a t ed :  ' * I ' m  g o i n g  to  e n t e r  an  order t o d a y  a l l o w i n g  

you 1 0  d a y s  w i t h i n  which t o  f i l e  any  a f f i d a v i t s  you wish  t o  f i l e  

to  r e f l e c t  t h e  t r u t h  o f  t h e  mot ion ,  i f  such  e x i s t s  (Appendix 30, 

on page  10). T h i s  r u l i n g  was e s s e n t i a l l y  correct  under  S e c t i o n  

38.02, b u t  would have been  improper  under  S e c t i o n  38.10 or Rule  

1.432, b o t h  of which r e q u i r e  t h e  c o u r t  t o  accept as  t r u e  t h e  

mot ion ,  and to  s i m p l y  r u l e  on its l e g a l  s u f f i c i e n c y  w i t h o u t  

f u r t h e r  d i s c o v e r y  or f i n d i n g s  c o n c e r n i n g  " t r u t h  or f a l s i t y "  a s  

t h o s e  terms are used i n  S e c t i o n  38.02. 

I n s t e a d  o f  g i v i n g  t h e  t r i a l  c o u r t  its normal  p r e s u m p t i o n  

o f  c o r r e c t n e s s ,  t h e  Dis t r ic t  C o u r t  made a f a c t u a l  f i n d i n g  t h a t  

J u d g e  Cooksey was n o t  a c t i n g  i n  r e s p o n s e  t o  a S e c t i o n  38.02 

" s u g g e s t i o n "  p e n d i n g  before him, b u t  r a t h e r  was a c t i n g  " p u r s u a n t  
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t o  a S e c t i o n  38.10 mot ion ."  ( P a g e  3 ,  ST. GEORGE I1 O p i n i o n ) .  

Such a f a c t u a l  d e t e r m i n a t i o n  s h o u l d  n o t  b e  made a t  t h e  appe l la te  

l e v e l .  

I n  a d d i t i o n ,  t h e  D i s t r i c t  C o u r t ,  a f t e r  e s p o u s i n g  t h e  

v i r t u e s  o f  f o l l o w i n g  " t h e  p l a i n  l a n g u a g e  employed by t h e  l e g i s -  

l a t u r e "  ( p a g e  6, ST. GEORGE I O p i n i o n ) ,  proceeded t o  i g n o r e  t h e  

wording o f  t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 which p r o v i d e s :  

... When any  p a r t y  t o  any  a c t i o n  h a s  sug-  
g e s t e d  t h e  d i s q u a l i f i c a t i o n  o f  a t r i a l  j u d g e ;  
and  a n  o r d e r  h a s  been  made a d m i t t i n g  t h e  d i s -  
q u a l i f i c a t i o n  o f  s u c h  j u d g e ,  ... t h e  (new) 
j u d g e  so a s s i g n e d  and  t r a n s f e r r e d  is n o t  
d i s q u a l i f i e d  on  a c c o u n t  o f  a l l e g e d  p r e j u d i c e  ... . 

U s i n g  t h e  same " p l a i n  l a n g u a g e  o f  t h e  s t a t u t e "  s t a n d a r d  e n d o r s e d  

by t h e  Dis t r i c t  C o u r t ,  it is clear t h a t  t h e  t h r e s h o l d  to  b r i n g  

t h i s  case unde r  t h e  s e c o n d  par t  of S e c t i o n  38.10 h a s  been met. 

ST. GEORGE was a p a r t y  which s u g g e s t e d  t h e  d i s q u a l i f i c a t i o n  o f  a 

t r i a l  c o u r t  j u d g e ,  and  a n  o r d e r  was e n t e r e d  d i s q u a l i f y i n g  t h e  

judge .  T h e r e  is n o  r e q u i r e m e n t  i n  t h e  s t a t u t e  t h a t  t h e  t r i a l  

j u d g e ' s  order o f  d i s q u a l i f i c a t i o n  mus t  se t  f o r t h  t h a t  i t  was 

b a s e d  upon a " s u g g e s t i o n "  f i l e d  u n d e r  S e c t i o n  38.02. The Dis t r ic t  

C o u r t ' s  j u d i c i a l  a d d i t i o n  o f  t h i s  requirement w i l l  allow a liti- 

g a n t  to  recuse a n  unwanted j u d g e  a t  any  t i m e  u n t i l  t h e  " r i g h t  

one"  is f o u n d ,  or u n t i l  t h e  s o u g h t - a f t e r  d e l a y  h a s  b e e n  accom- 

p l i s h e d .  
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I n  t h e  case a t  bar, ST. GEORGE and STOCKS have  s u c c e s s-  

f u l l y  r e c u s e d  or a v o i d e d  e v e r y  j u d g e  i n  t h e  Second C i r c u i t .  T h i s  

r e s u l t e d  i n  t h i s  C o u r t ' s  spec ia l  a p p o i n t m e n t  of J u d g e  Rudd from 

r e t i r e m e n t .  I f  t h e  lower c o u r t ' s  d e c i s i o n  is allowed t o  s t a n d ,  

STOCKS and ST. GEORGE w i l l  have  o n c e  a g a i n  been s u c c e s s f u l  a t  t h e  

expense  of a n o t h e r  c i r c u i t  j udge .  I t  w i l l  n o t  matter t h a t  t h e  

claimed p r e j u d i c e  is n o n- e x i s t e n t .  The second  p a r t  o f  S e c t i o n  

38.10 was w r i t t e n  as  a j u d i c i a l  s h i e l d  a g a i n s t  t h i s  type of 

a b u s e ,  and i t  s h o u l d  be g i v e n  its i n t e n d e d  e f f e c t .  

Once J u d g e  Rudd found t h a t  ST. GEORGE had p r e v i o u s l y  

" s u g g e s t e d  t h e  d i s q u a l i f i c a t i o n  o f  a t r i a l  j u d g e" ,  h e  was t h e n  

r e q u i r e d  by t h e  second  p a r t  of S e c t i o n  38.10 t o  n o t  c a l l  for  a 

s u b s t i t u t i o n  of j u d g e s ,  u n l e s s  he  admitted t h a t  he d i d  n o t  s t a n d  

f a i r  and impar t ia l  be tween t h e  par t ies .  I t  is clear from t h e  

record t h a t  J u d g e  Rudd made no such  a d m i s s i o n .  Rather, to t h e  

c o n t r a r y ,  he found t h a t  h e  d i d  s t a n d  f a i r  and impar t ia l  (Appendix 

25)- As a consequence ,  h e  was r e q u i r e d  t o  c o n t i n u e  to  preside 

o v e r  t h e  case. 

I f  ST. GEORGE q u e s t i o n e d  Judge Rudd ' s  c o n c l u s i o n  regard- 

i n g  i m p a r t i a l i t y ,  i t  c o u l d  have  a s s i g n e d  t h e  r u l i n g  a s  "error and 

( i t)  c o u l d  have  been r ev iewed ,  a s  are other r u l i n g s  o f  t h e  t r i a l  

c o u r t . "  (See t h e  l a s t  s e n t e n c e  of S e c t i o n  38.10, Florida S t a t u t e s ) .  

Whi le  t h e  c o r r e c t n e s s  of J u d g e  Rudd's  f i n a l  r u l i n g  is n o t  before 

t h e  C o u r t ,  i t  merits d i s c u s s i o n .  

The a l l e g e d  s t a t e m e n t  a t t r i b u t e d  to  Judge Rudd, and h i s  

a l l e g e d  a c t i o n s  i n  t o s s i n g  an  a f f i d a v i t  back to  p e t i t i o n e r ' s  
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I1 for t h e  u l t i m a t e  h o l d i n g .  T h e  problem is t h a t  t n e  s t a t e m e n t  

a l l e g e d l y  made by Judge  Rudd is n o t  s u p p o r t e d  by t h e  record. 

Upon rev iew of t h e  d e p o s i t i o n  of Nathan Bond, one of t h e  

a t t o r n e y s  for t h e  a d v e r s e  p a r t y ,  t h i s  C o u r t  w i l l  see t h a t  h i s  

d e p o s i t i o n  t e s t i m o n y  would n o t  lead a p r u d e n t  o b s e r v e r  t o  

r e a s o n a b l y  conc lude  t h a t  J u d g e  Rudd had acted i n  a n o n - j u d i c i o u s  

manner. H e  t e s t i f i e d  a s  follows: 

I attempted to  e n t e r  t h e  a f f i d a v i t  and Judge  
Rudd i n  r e s p o n s e  thereto -- M r .  Dye objected,  
and Judge  Rudd s a i d  t h a t ,  i n  e s s e n c e ,  and 
remember t h i s  was three months ago ,  and so I 
am g o i n g  to  g i v e  t h e  e s s e n c e ,  and I d o n ' t  
remember exact q u o t e s ,  e x a c t  words or any- 
t h i n g  l i k e  t h a t  so p l e a s e  d o n ' t  t r y  t o  h o l d  
m e  t o  those, b e c a u s e ,  you know, my o l d  a g e ,  
my memory is f a i l i n g ;  b u t  t h e  e s s e n c e  o f  w h a t  
he said was t h a t  M r .  Brown was there and Mr. 
Stocks  was n o t ;  t h a t  i f  i t  came down to  t h e  
two of them t e s t i f y i n g  on t h e i r  r e s p e c t i v e  
p o s i t i o n s  t h a t ,  you know, he saw t h e  a f f i -  
d a v i t ,  saw what S tocks  would have said 
a c c o r d i n g  to w h a t  was w r i t t e n  i n  t h e  a f f i d a -  
v i t  and Mr. Brown was t h e r e  and h e  sa id  t h a t  
i n  t h a t  case t h a t  h e  would n o t  b e l i e v e  S tocks  
and t h a t  he  would b e l i e v e  Brown. 
(Appendix 3 0 ,  p a g e s  7 and 8 ) . )  

T h i s  t e s t i m o n y  by a n  a t t o r n e y  for t h e  a d v e r s e  p a r t y  is remarkab ly  

similar to t h e  t e s t i m o n y  of BROWN, g i v e n  a t  t h e  h e a r i n g  on t h e  

mot ion  t o  d i s q u a l i f y  J u d g e  Rudd, h e l d  i n  ST. GEORGE I1 (Appendix 

31, p a g e s  42- 48 ) .  

B o t h  of these  w i t n e s s e s  recalled t h a t  J u d g e  Rudd was 

faced w i t h  a q u e s t i o n  of a c t u a l  n o t i c e  r e g a r d i n g  t h e  r e c o r d i n g  of 

a w a r r a n t y  deed. STOCK'S a f f i d a v i t  s t a t e d  t h a t  t h e r e  was a c t u a l  0 
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n o t i c e ;  BROWN t e s t  0 e t h a  here w s no acti a1  notice. I n  

order t o  m a k e  a r u l i n g  on t h e  p o i n t  of law before h i m ,  Judge  Rudd 

n e c e s s a r i l y  had to a c c e p t  t h e  t e s t i m o n y  o f  one p a r t y  or t h e  

o t h e r .  I f  he had a c c e p t e d  STOCK'S t e s t i m o n y ,  t i t l e  to  t h e  pro-  

p e r t y  would have  v e s t e d  i n  t h e  A. Eugene L e w i s  Family  T r u s t ,  t h e  

t r a n s f e r e e  under  an  unrecorded  deed from STOCKS. I f ,  however,  h e  

accepted t h e  t e s t i m o n y  of BROWN, t h e  conveyance  would be s u b j e c t  

t o  BROWN and LEISURE'S p r i o r  judgment.  

When one c a r e f u l l y  r ev iews  t h e  t e s t i m o n y  of Bond and 

BROWN a s  a whole ,  i t  is clear  t h a t  t h e y  are n o t  i n  d i s a g r e e m e n t  

as  to  w h a t  o c c u r r e d  d u r i n g  t h e  s u b j e c t  h e a r i n g  before J u d g e  

Rudd. They bo th  a g r e e d  t h a t  there was a n  a t t e m p t  t o  i n t r o d u c e  a n  

a f f i d a v i t  by STOCKS on t h e  basis t h a t  he  was i n  C a l i f o r n i a ,  

n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  he  had been i n  t h e  cour t room i n  

a n o t h e r  case m i n u t e s  e a r l i e r .  T h i s  fact  was known to  J u d g e  Rudd 

b u t  n o t  t o  A t t o r n e y  Bond or h i s  c l i e n t ,  M r .  Wallace. LEISURE 

objected to  t h e  admiss ion  of  t h e  a f f i d a v i t  and was allowed to  

v o i r  d i r e  i ts c o n t e n t s  th rough  v a r i o u s  means, i n c l u d i n g  d i r e c t  

t e s t i m o n y  from BROWN. When it  became a p p a r e n t  t h a t  there was no 

p r o c e d u r a l  or e v i d e n t i a r y  bas i s  for t h e  s u b m i s s i o n  of t h e  

a f f i d a v i t ,  A t t o r n e y  Bond r e q u e s t e d  a c o n t i n u a n c e  u n t . i l  such  t i m e  

as STOCKS c o u l d  be p e r s o n a l l y  p r e s e n t .  LEISURE objected to  a 

c o n t i n u a n c e ,  p o i n t i n g  o u t  t h a t  STOCKS c o u l d  n o t  be i n  C a l i f o r n i a  

because  he had been i n  a p r i o r  h e a r i n g  w i t h  LEISURE before J u d g e  

Rudd. When a l l  of t h e  m o t i o n s ,  a rguments  and t e s t i m o n y  were 

c o m p l e t e ,  J u d g e  Rudd made his r u l i n g  and h e l d  t h a t  a s  between t h e  

0 

@ 
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direct testimony of BROWN and the proffered affidavit of STOCKS, 

he would believe BROWN, resulting in a finding that the property 

was subject to BROWN'S judgment. He obviously made his statement 

based upon the credibility of these two witnesses. The deter- 

mination was a material and indeed essential part of his ruling 

in open court for at least two reasons: (1) it was necessary to 

show why he found that the property was subject to the judgment 

lien, i.e., there was no actual notice; and ( 2 )  it was relevant 

to show the basis for denying Attorney Bond's request for con- 

tinuance, i.e., a continuance would be a waste of judicial time 

and effort because, as between the two directly conflicting 

statements of the parties, Judge Rudd chose to believe the sworn 

0 testimony of BROWN. These statements and Judge Rudd's ultimate 

ruling reflected mental impressions and opinions necessarily 

formed during the course of judicial proceedings and were a 

necessary and proper part of those proceedings. They were cer- 

tainly not intemperate or extrajudicial statements reflecting a 

bias toward any party. Indeed, Judge Rudd could not have made 

the ruling before him without forming those mental impressions 

and opinions with regard to the testimony and credibility of two 

witnesses who were offering directly conflicting testimony which 

could no t  be reconciled; and Judge Rudd was forced to accept the 

testimony of one witness and reject the testimony of the other 

witness in order to make the decision before him. 

Compare Judge Rudd's statement as to the credibility of 

two conflicting witnesses, made as a necessary part of a final 
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r u l i n g ,  w i t h  t h e  f o l l o w i n g  s t a t e m e n t s  by j u d g e s  which have  been 
a 

found n o t  to  show p r e j u d i c e  w h i c h  is l e g a l l y  s u f f i c i e n t  t o  

d i s q u a l i f y  a t r i a l  judge  under t h e  laws o f  F l o r i d a :  

a If 

"1 d o n ' t  see how you c a n ' t  f i n d  t h i s  a c c i d e n t  
compensable."  
( F l a . l s t  DCA 1 9 8 5 ) ;  

Mobile  v. T r a s k ,  463 So.2d 389 

" T h i s  case is j u s t  a n o t h e r  example of  t h e  
waste of  t i m e  o f  p e o p l e  who are g u i l t y  a s  - -  
heck . . . ." Wiley v. Wainwright r -793-F.2d 
1190  ( 1 1 t h  C i r  -1986) ; and 

' I .  . ., and t h e y  w i l l  n o t  l i k e  t h i s  d e c i s i o n ,  
b u t  I d o n l t  g i v e  a damn." 
F r e d e r i c k ,  174 So.826 (F la .1937) .  

C i t y  o f  P a l a t k a  v. 

hese  comments were n o t  s u f f i c i e n t  g rounds  f o r  d i s q u a l i f  ica- 

t i o n ,  how c a n  Judge  Ruddls  n e c e s s a r y  comment and f i n d i n g s  t h a t  he 

would b e l i e v e  BROWN o v e r  STOCKS be deemed a ground f o r  d i s q u a l i f i -  

c a t i o n ,  e s p e c i a l l y  when t h i s  comment and f i n d i n g  r e p r e s e n t e d  a 

d e t e r m i n a t i o n  which n e c e s s a r i l y  had t o  be made i n  order f o r  J u d g e  

Rudd to r u l e  on t h e  matter pend ing  b e f o r e  h i m  ? 

ST. GEORGE i n  t h e  Distr ict  C o u r t  i n d i c a t e d  t h a t  J u d g e  

Rudd rejected t h e  a f f i d a v i t  o f  STOCKS p r i o r  to  h e a r i n g  t h e  t e s t i-  

mony of BROWN. Howerier, t h i s  is n o t  t r u e .  What A t t o r n e y  Bond 

s a i d  was t h a t  "an attempt" to  s u b m i t  t h e  a f f i d a v i t  was made prior 

to  t h e  t e s t i m o n y  of BROWN. However, no r u l i n g  was made on t h a t  

p r o f f e r e d  a f f i d a v i t  u n t i l  i t  was v o i r  d i r e d ,  i n c l u d i n g  t e s t i m o n y  

from BROWN. T h a t  bas ic  sequence  was conf i rmed  by A t t o r n e y  Bond 

i n  h i s  d e p o s i t i o n  (Appendix 3 0 ) .  

- 26 - 



In summary, the testimony of witnesses Bond and BROWN are 

consistent and compatible. They support the proposition that 

Judge Rudd's statements were judicious and necessary comments 

made during the course of an open hearing, and that they are not 

the type of statements that justify disqualification. 

The only remaining issue is whether the unsupported and 

uncorroborated statement of Jeffrey Wallace be deemed sufficient 

to overcome Judge Rudd's specific finding that he "stands fair 

and impartial between the parties." It should be noted that Mr. 

Wallace admitted in his deposition that he is the brother-in-law 

of A. Eugene Lewis and the trustee of the A. Eugene Lewis Family 

Trust, the recipient of the conveyance from STOCXS designed to 

avoid BROWN'S judgment. Obviously, he had a direct interest in 

the outcome of the hearing and would be expected to be less t an 

objective. 

0 

In addition to the arguments which related to the 

specifics of this case, the issue before this Court has broader 

implications. Is this Court going to allow a party litigant in 

Florida to frustrate the system by repeatedly replacing a judge 

when he rules adversely ? Maybe the law allows this to be done 

once in a case, but it is incredible that a party can use this 

tactic indefinitely, or until such party is given a judge of his 

choosing. 
0 

- 27 - 



P e t i t i o n e r s  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  s econd  h a l f  o f  

S e c t i o n  38 .10 ,  F l o r i d a  S t a t u t e s ,  was e n a c t e d  t o  s top  t h i s  t y p e  of 

a b u s e .  I t  is f o r  t h a t  r e a s o n  t h a t  t h e  s e c o n d  p a r t  o f  S e c t i o n  

38.10 allows t h e  C o u r t  t o  m a k e  f i n d i n g s  of f a c t ,  which  n e c e s-  

s a r i l y  i n v o l v e  w e i g h i n g  t h e  c r e d i b i l i t y  of v a r i o u s  w i t n e s s e s ,  

s u c h  as  J e f f r e y  Wallace. 
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CONCLUSION 

While  e v e r y  l i t i g a n t  is e n t i t l e d  t o  h ve  a f i r  and 

impar t i a l  j u d g e ,  he is n o t  e n t i t l e d  t o  have t h e  j u d g e  o f  h i s  

c h o i c e .  I f  t h e  D i s t r i c t  C o u r t ' s  Op in ion  is p e r m i t t e d  to  s t a n d ,  

t h e  s y s t e m  w i l l  w i l l  be opened t o  a b u s e s  s i n c e  t h e  t r u t h  o f  a f f i -  

d a v i t s  s u p p o r t i n g  m u l t i p l e  " a p p l i c a t i o n s "  for d i s q u a l i f i c a t i o n  

w i l l  n o t  be s u b j e c t  t o  q u e s t i o n .  

J u d g e  Rudd's  r e v i e w ,  p u r s u a n t  to  t h e  second  p o r t i o n  o f  

S e c t i o n  38 .10 ,  was a p p r o p r i a t e  under  t h e  f a c t s  and s h o u l d  n o t  be 

d i s t u r b e d .  

WHEREFORE, LEISURE and BROWN r e s p e c t f u l l y  r e q u e s t  t h a t  

t h i s  C o u r t  r e v e r s e  t h e  d e c i s i o n  o f  t h e  F i r s t  Dis t r i c t  C o u r t  o f  

Appeal, deny t h e  s o u g h t- a f t e r  w r i t ,  and remand t h i s  case to  t h e  

t r i a l  c o u r t  f o r  f u r t h e r  p r o c e e d i n g s  b e f o r e  J u d g e  Rudd. 

RESPECTFULLY SUBMIT!l!ED on t h i s  6 t h  d a y  o f  September, 1989. 
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