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PRUDENTIAL PROPERTY AND CASUALTY 
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BENJAMIN A.  KALESA, et ux., Respondents. 

[February 7, 19911 

PER CURIAM. 

We have for review Prudential Prouerty & Casual u 
Insurance C o  . .  v Kalesa , 5 5 5  So.2d 1262 (Fla. 4th DCA 1989), in 

which the district court affirmed the trial court's ruling that 

Kalesa's uninsured motorist (UM) coverage could be stacked upon 

the tortfeasor's liability coverage even though the UM limits 

were less than the liability limits. The district court relied 

on aelbv Mu tual Insurance Co. v, SmJth , 527 So.2d 830 (Fla. 4th 
DCA 1988). We have since quashed m l b y  and decided the issue 



adverse ly  t o  Kalesa. Shelby Mutual I n s .  CO. v. sxtukb , 556 So.2d 

3 9 3  ( F l a .  1 9 9 0 ) .  W e  quash the decision below. 

I t  i s  so ordered. 

OVERTON, McDONALD, BARKETT, GRTMES and KOGAN, JJ . ,  concur 
SHAW, C.J., d i s s e n t s  w i t h  an o p i n i o n .  

NOT F I N A L  U N T I L  T I M E  E X P I R E S  T O  FILE REHEARING MOTION AND, I F  
F I L E D ,  DETERMINED. 
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SHAW, C .  J . ,  d i s s e n t i n g .  

I d i s s e u t  f o r  t h e  same r e a s o n  t h a t  I d i d  i n  S h e l b y  Mutual  

I n s w c e  C o  . v .  Smi th  , 556 So.2d 393 ( F l a .  1 9 9 0 ) .  I would now 

recede from S h e l b y  based  upon r e c e n t  l e g i s l a t i v e  e n a c t m e n t s .  I t  

has  been  my p o s i t i o n  a l l  a l o n g  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  

u n i n s u r e d  m o t o r i s t  ( U M )  cove rage  i s  t o  be s t a c k e d  upon l i a b i l i t y  

c o v e r a g e ,  no m a t t e r  what t h e  UM limits. T h i s  i n t e n t  w a s  

r e a f f i r m e d  by t h e  l e g i s l a t u r e  d u r i n g  i t s  1989 s e s s i o n .  S e c t i o n  1 

of  c h a p t e r  89-243, L a w s  o f  F l o r i d a ,  which became e f f e c t i v e  

Oc tobe r  1, 1989, e x p r e s s l y  amended t h e  d e f i n i t i o n  of  " u n i n s u r e d  

motor  v e h i c l e "  c o n t a i n e d  i n  s e c t i o n  6 2 7 . 7 2 7 ( 3 ) ,  F l o r i d a  S t a t u t e s ,  

(Supp.  1 9 8 8 ) ( a s  amended by c h .  88-370, g 15 ,  Laws o f  F l a . ) ,  t o  

e l i m i n a t e  a l l  r e f e r e n c e  t o  t h e  limits of UM cove rage :  

( 3 )  F o r  t h e  pu rpose  of this c o v e r a g e ,  t h e  
t e r m  "uriinsuretl  motor  v e l i i c l e "  sha1.1, s u b j e c t  t o  t h e  
terms and c o n d i t i o n s  of s u c h  c o v e r a g e ,  be deemed t o  
i n c l u d e  a n  i n s u r e d  motor v e h i c l e  when t h e  l i a b i l i t y  
i n s u r e r  t 

( a )  
t h e  l e g a l  
s p e c i f i e d  

( b )  
l i a h i  l i t y  

t e r eo f :  
J s  u n a b l e  t o  make payment w i t h  r e s p e c t  t o  

l i a b i l i t y  of i t s  i n s u r e d  w i t h i n  t h e  l i m i t s  
t h e r e i n  because  of  i n s o l v e n c y ;  o r  

H a s  p r o v i d e d  l i m i t s  o f  b o d i l y  i n j u r y  
fo r  i t s  i n s u r e d  which a re  less t h a n  t h e  

(Under sco re  and o v e r s t r i k e  i n  o r i g i n a l . )  I n o t e  t h a t  t h e  

m a j o r i t y ' s  e n t i r e  r a t i o n a l e  fo r  b a r r i n g  s t a c k i n g  i n  Shelbv t u r n e d  

upon i t s  l i t e r a l  r e a d i n g  of  t h i s  d e f i n i t i o n  as it e x i s t e d  b e f o r e  

t h e  amendment. 



The legislature itself has now termed this amendment not a 

Zion that was necessitated by change in the law but a mrifica 

the conflicting readings given the UM statute in the same two 

. .  

district court opinions that this Court reviewed in Shelby: 

I. SUMMA RY 

d The bill clarifies the definJ t i o n  of uninsure . . .  
motor vehicle. . . . 

A .  PRESENT SITUATION 

. . . .  
Presently, Sklbv Mutud. v .  SmUh,  5 2 7  So.2d 
830 (FLa. 4th UCA 1988), and USF & G 
- v. Woolard, 523 So.2d 798 (Fl-a. 1st DCA 
3 9 8 8 ) ,  conflict and the .%hOy court cited 
smie analyses wh ich concluded that while 
the Legislature had intended to create 
excess coverage, the Legislature should 
amend s. 627.727(3)(b) to clear up an 
ambiguity in the law. 

. . . .  
B. EFFECT OF PROPOSED CHANGES 

The h i 1  3 amends s. 627.727 (3) ( h )  , to clear 
up the definition of uninsured motor 
vehicle. 

Staff of Fla. H.R. Comm. on Ins., CS for HB 331 (1989) Staff 

Analysis 1-2 (May 2, 1989)(on file with committee)(emphasis 

added). Thus, in ef-Eect, the legislature has addressed the 

conflict between the district courts and articulated its own 

longstanding intent on UM coverage, while this Court addressed 

the identical conflict and reached precisely the opposite 

conclusion concerning legislative intent in Shelby. Obviously, 

the legislature, not this Court, is best equipped to know its own 

purpose. 
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A p p l i c a t i o n  f o r  R e v i e w  o f  t h e  D e c i s i o n  of t h e  D i s t r i c t  C o u r t  of 
Appeal  - Direct  C o n f l i c t  o f  Decis ions 

F o u r t h  D i s t r i c t  - Case N o .  88-2140 

(Pa lm Beach Coun ty )  

S h e l l e y  H .  L e i n i c k e  of Wicke r ,  Sm.it:h, Blomqvist ,  T u t a n ,  O ' H a r a ,  
McCoy, Graham & Lane ,  F o r t  L a u d e r d a l e ,  F l o r i d a ,  

f o r  P e t i t i o n e r  

L i n d a  C .  S w e e t i n g  o f  Lyta l  & R e i t e r ,  West Palm Beach,  F l o r i d a ,  

f o r  Responden t s  
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