
I N  THE SUPREME COURT O F  F L O R I D A  

D E N N I S  W I L L I A M S ,  e t  a l . ,  

P e t i t i o n e r ,  

vs.  

S T A T E  O F  F L O R I D A ,  

R e s p o n d  e n  t . 

C a s e  No. 75,919 

D I S C R E T I O N A R Y  REVIEW OF D E C I S I O N  O F  THE 
D I S T R I C T  COURT O F  A P P E A L  O F  F L O R I D A  

SECOND D I S T R I C T  

I N I T I A L  B R I E F  O F  P E T I T I O N E R  ON THE M E R I T S  

J A M E S  MARION MOORMAN 
P U B L I C  DEFENDER 
TENTH J U D I C I A L  C I R C U I T  
F L O R I D A  BAR NO. 0143265 

MEGAN OLSON 
A S S I S T A N T  P U B L I C  DEFENDER 

P u b l i c  D e f e n d e r ' s  O f f  ice 
P o l k  County  C o u r t h o u s e  
P .  0. B o x  9 0 0 0 - - D r a w e r  P D  
B a r t o w ,  FL 33830 
( 8 1 3 )  534-4200 

ATTORNEYS F O R  P E T I T I O N E R  



T O P I C A L  INDEX T O  B R I E F  

PRELIMINARY STATEMENT 

STATEMENT OF THE C A S E  AND F A C T S  

SUMMARY OF THE ARGUMENT 

ARGUMENT 
I S S U E  I 

HAS THE SUPREME COURT I N  R e e  V .  
S t a t e ,  14 F.L.W. 565 ( F l a .  N o v .  16, 
1989) , AND Lambert V .  S ta te ,  545 
So.2d 838 ( F l a .  1989), RECEDED FROM 
THE HOLDING I N  f 490 
So.2d 53 ( F l a .  1986), I N  WHICH I T  
FOUND THAT WHERE A DEFENDANT, P R E V I -  
OUSLY PLACED ON PROBATION, HAS RE- 
PEATEDLY VIOLATED THE TERMS OF H I S  
PROBATION A F T E R  HAVING HAD H I S  PRO- 
BATION RESTORED, THAT A T R I A L  COURT 
MAY U S E  THE M U L T I P L E  V I O L A T I O N S  OF 
PROBATION A S  A VALID REASON T O  SUP-  
PORT A DEPARTURE SENTENCE BEYOND THE 
ONE CELL BUMP F O R  V I O L A T I O N  OF PRO- 
BATION UNDER S e c t i o n  3.701 ( D )  (14) , 
F l o r i d a  S t a t u t e s  (1984)? 

CONCLUSION 

l 2 A m n . L  

1 

2 

4 

5 

5 

9 

APPENDIX 

C E R T I F I C A T E  OF S E R V I C E  

i 



TABLE OF CITATIONS 

CASES 

U r  
490 So.2d 53 ( F l a .  1986) 

F r a n k l i n  V .  S t a t e  I 
545 So.2d 851 ( F l a .  1989) 

I r i z u r v  V .  S t a t e  I 
15 F.L.W. D1288 ( F l a .  3d DCA May 8, 1990) 

m e r t  v. S t a t e  I 
545 So.2d 838 ( F l a .  1989) 

M ? ! ! ,  
553 So.2d 1380 ( F l a .  1989) 

P e n t a u  de V .  S t a t e  I 
500 So.2d 526 ( F l a .  1987) 

R e e  V .  S t a t e  I 
14 F.L.W. 565 ( F l a .  Nov. 16, 1989) 

W i l  * I 

@ 15 F?W.VD9S:aiFla. 2d DCA A p r i l  4, 1990) 

OTHER AUTHORITIES 

F l a .  R. C r i m .  P. 3.701(D) (14) 
F l a .  R. C r i m .  P.  3.710(D) (14) 
5 3.701 (D) (14), F l a .  S t a t .  (1984) 

E A G E n L  

3, 5-7 

3 

5 

3, 5-8 

5 

6 

5, 6 

5, 8 

6, 7 
3 
5 

ii 



PRELIMINARY S TATEMENT 

P e t i t i o n e r s  were t h e  A p p e l l a n t s  i n  t h e  Second D i s t r i c t  

C o u r t  of Appeal and t h e  d e f e n d a n t s  i n  t h e  t r i a l  c o u r t .  Respondent,  

t h e  S t a t e  of F l o r i d a ,  was t h e  Appe l l ee  i n  t h e  Second D i s t r i c t  CACRT 

of Appeal.  T h e  r e c o r d s  on a p p e a l ,  which were u t i l i z e d  on t h e  

D i s t r i c t  Cour t  l e v e l ,  w i l l  b e  r e f e r r e d  t o  by t h e  Symbol "R" 

fo l lowed by t h e  a p p r o p r i a t e  page number. 
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$STATEMENT OF THE C ASE AND FACTS 

Each  of t h e  P e t i t i o n e r s  were charged  i n  i n f o r m a t i o n s  

f i l e d  by t h e  S t a t e  w i t h  a t  l ea s t  one f e l o n y .  Each  a g a i n  was 

c o n v i c t e d  of a f e l o n y  and p l aced  on p r o b a t i o n  o r  community con- 

t r o 1 . l  The P e t i t i o n e r s  were a l l  found t o  have v i o l a t e d  t h e  

c o n d i t i o n s  of p r o b a t i o n  o r  community c o n t r o l  b u t  r e i n s t a t e d  t o  

p e r i o d s  of p r o b a t i o n  o r  community c o n t r o l .  Subsequen t ly ,  t h e  

P e t i t i o n e r s  were a g a i n  found t o  be  i n  v i o l a t i o n  of t he i r  p r o b a t i o n  

and/or community c o n t r o l .  A t  t h e  r e v o c a t i o n  h e a r i n g s ,  t h e  

r e s p e c t i v e  t r i a l  c o u r t  j u d g e s  d e p a r t e d  from t h e  s e n t e n c i n g  

g u i d e l i n e s  a s s e r t i n g  t h e  m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  o r  

community c o n t r o l  as  t h e  b a s i s  f o r  t h e  d e p a r t u r e  s e n t e n c e s O 2  

On a p p e a l  t h e  o n l y  i s s u e  of merit argued by t h e  P e t i t i o n -  

e r s  was t h e  i n v a l i d i t y  of t h e  d e p a r t u r e  s e n t e n c e  beyond t h e  one- @ 

Todd B l e m k e  - 87-2952 ( R 1 6 ) ;  Jimmie Boyd - 87-0278 ( R 6 ) ;  
C h a r l e s  D. Bronson - 87-2951 ( R 5 ) ;  Jo seph  Brown - 88-0685 ( R 5 - 9 ) ;  
J a c o b  Campbell - 88-0362 ( R 7 ) ;  David C h r i s t y  - 87-1299 (R6) ; Jimmy 
Flournoy - 87-1802 (R2-5) ; Alexander  McKennie - 87-0826 (R4-5) ; 
James Edward M a t h i s  - 89-1040 ( R 8 5 ) ;  W i l l a r d  M i t c h e l l  - 87-2395 
(R4) ; Dorothy Murphy - 87-3144 (R3-5)  ; Rober t  S e i b e r  - 89-1102 (R2- 
3 ) ;  Joseph  Stanback - 88-0587 (R2,  5 ) ;  Terrel l  Thomas - 87-3448 
( R 9 - 1 1 ) ;  John Waldon - 88-2696 (R5-8, 52-53)  and Dennis  W i l l i a m s  - 

2Todd B l e m k e  - 87-2952 ( R 5 3 ,  5 4 ,  5 6 ) ;  J i m m i e  Boyd - 87-0278 
(R21,  31-33, 1 7 ) ;  C h a r l e s  D. Bronson - 87-2951 (R25)  ; Joseph  Brown 
- 88-0685 (R21,  2 4 ,  3 0 ,  4 3 ) ;  J a c o b  Campbell - 88-0362 (R4,  16 -21 ,  
27 -28) ;  David C h r i s t y  - 87-1299 ( R 5 ,  5 7 ,  6 2 ,  6 5 - 7 0 ) ;  Jimmy Flournoy - 87-1802 ( R 1 5 ,  4 1 ) ;  Alexander  McKennie - 87-0826 ( R 3 3 ,  37, 4 3 ) ;  
James Edward M a t h i s  - 89-1040 (R105,  1 1 6 ) ;  Wil lard M i t c h e l l  - 87- 
2 3 9 5  ( R 1 8 ,  43 ,  51-53); Dorothy Murphy - 87-3144 (R16,  5 0 - 5 7 ) ;  
Rober t  S e i b e r  - 89-1102 ( R 8 ,  3 0 - 3 3 ) ;  Joseph  Stanback - 88-0587 
(R24,  26-28,  2 9 ) ;  Terrel l  Thomas - 87-3448 ( R 3 ,  51, 5 9 - 6 1 ) ;  John 
Waldon - 88-2696 (R39 ,  42-45) and Dennis  W i l l i a m s  - 87-1981  ( R 3 1 -  

87-1981 (R9-13) .  
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c e l l  enhancement a l lowed under F l o r i d a  Rule of C r i m i n a l  P rocedure  

3 . 7 1 0 ( D )  (14) f o r  a v i o l a t i o n  of p r o b a t i o n  o r  community c o n t r o l .  

The Second D i s t r i c t  C o u r t  of Appeal a f f i r m e d  t h e  s e n t e n c e s  imposed 

by t h e  t r i a l  c o u r t s  on t h e  grounds  t h a t  t h e  r e c e n t  F l o r i d a  Supreme 

C o u r t  cases of u n k l i n  V .  S t a t e  I 545 So.2d 851 ( F l a .  1989) and 

w b e r t  V .  S ta te  I 545 So.2d 838 (F la .  1989), d i d  n o t  a f f e c t  t h e  

t r i a l  c o u r t ' s  r i g h t  t o  impose a d e p a r t u r e  s e n t e n c e  i n  cases of 

m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n s  o r  community c o n t r o l .  I n  

r e a c h i n g  these d e c i s i o n s  t h e  Second D i s t r i c t  C o u r t  of Appeals  

r e l i e d  on t h e  case of Adams V .  S t a t e  I 490 So.2d 53 ( F l a .  1986) 

w h i c h  approved d e p a r t u r e  s e n t e n c e s  based upon m u l t i p l e  v i o l a t i o n s  

of p r o b a t i o n .  

The c o u r t  t hen  c e r t i f i e d  t h e  q u e s t i o n  of w h e t h e r  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  o r  community c o n t r o l  was s t i l l  a v a l i d  

r eason  f o r  t h e  i m p o s i t i o n  of a d e p a r t u r e  s e n t e n c e  as one of g r e a t  

pub1 ic importance.  
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SUMMARY OF THE ARGU MENT 

The i m p o s i t i o n  of a d e p a r t u r e  s e n t e n c e  b a s e d  upon p r i o r  

v i o l a t i o n s  of p r o b a t i o n  or community c o n t r o l  b y  a d e f e n d a n t  

v i o l a t e s  t h e  s p i r i t  and i n t e n t  of t h e  s e n t e n c i n g  g u i d e l i n e s .  I n  

s u c h  cases, a t r i a l  c o u r t  s h o u l d  b e  p r e c l u d e d  from impos ing  a 

s e n t e n c e  g r e a t e r  t h a n  t h e  o n e - c e l l  e n h a n c e m e n t  a l l o w e d  u n d e r  t h e  

s e n t e n c i n g  g u i d e l i n e s .  

. 
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ARGUMENT 

ISSUE I 

HAS THE SUPREME COURT I N  R e e  V .  
S ta te ,  1 4  F.L.W. 565 ( F l a .  Nov. 1 6 ,  

So.2d 838 ( F l a .  1 9 8 9 ) ,  RECEDED FROM 

So.2d 5 3  ( F l a .  1 9 8 6 ) ,  I N  WHICH I T  

19891 ,  AND Lambert V .  S t a t e  , 545 

THE HOLDING I N  Adams V .  S t a t e  , 490 

FOUND THAT WHERE A DEFENDANT, PREVI- 
OUSLY PLACED ON PROBATION, HAS RE- 
PEATEDLY VIOLATED THE TERMS OF HIS 
PROBATION AFTER HAVING HAD HIS PRO- 

MAY USE THE MULTIPLE VIOLATIONS OF 
PROBATION AS A VALID REASON TO SUP- 
PORT A DEPARTURE SENTENCE BEYOND THE 
ONE CELL BUMP FOR VIOLATION OF PRO- 
BATION UNDER S e c t i o n  3.701 ( D )  ( 1 4 )  , 
F l o r i d a  S t a t u t e s  ( 1 9 8 4 ) ?  

BATION RESTORED, THAT A TRIAL COURT 

I n  t h e  case of W i l l i a m s  v. S t a t e  , 1 5  F.L.W. 0 9 1 2  ( F l a .  2d 

DCA A p r i l  4,  19901,  and t h e  r e m a i n i n g  c o n s o l i d a t e d  appeals b e f o r e  

t h i s  c o u r t  t h e  Second D i s t r i c t  C o u r t  of Appeal s t a t e d  t h a t  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  were a v a l i d  reason f o r  impos ing  a 

d e p a r t u r e  s e n t e n c e  i n  a v i o l a t i o n  of p r o b a t i o n  case. A l t h o u g h ,  i n  

l i g h t  of &e and W b e r t ,  sup ra ,  t h e  c o u r t  c e r t i f i e d  t h e  above-  

s t a t e d  q u e s t i o n  as  one of g r e a t  p u b l i c  importance, it s h o u l d  a l s o  

b e  n o t e d  t h a t  a t  l ea s t  two o t h e r  D i s t r i c t  C o u r t  of Appeals c o n f l i c t  

d i r e c t l y  w i t h  t h e  Second D i s t r i c t  C o u r t  of Appeal on t h i s  issue. 

Maddox v .  S t a t e  , 553 So.2d 1380 ( F l a .  1 9 8 9 ) ;  I r i z a r r v  V.  S t a t e  I 1 5  

F.L.W. D1288 ( F l a .  3d DCA May 8 ,  1 9 9 0 ) .  B o t h  t h e  F i f t h  and t h e  

T h i r d  D i s t r i c t  C o u r t s  of Appeals have  h e l d  t h a t  u n d e r  s u c h  

c i r c u m s t a n c e s  as t h o s e  p r e s e n t l y  b e f o r e  t h e  C o u r t ,  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  were no l o n g e r  a v a l i d  reason f o r  a 
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s e n t e n c i n g  d e p a r t u r e .  The Second D i s t r i c t  C o u r t  of Appeal f e l t  

t h a t  t h e  ho ld ing  of Adams v. S t a t e  , 490 So.2d 53 ( F l a .  19861, w h i c h  

upheld d e p a r t u r e  s e n t e n c e s  based upon r e p e a t e d  v i o l a t i o n s  of 

p r o b a t i o n ,  had n o t  been i n v a l i d a t e d  by t h e  r e c e n t  F l o r i d a  Supreme 

C o u r t  cases of Lambert  and m, supra, whereas ,  t h e F i f t h  and Th i rd  

Dis t r ic t  C o u r t s  of Appeal reasoned  t h a t  t h e  r e c e n t  F l o r i d a  Supreme 

C o u r t  cases d i d  i n  e f f e c t  o v e r r u l e  t h e  d e c i s i o n  i n  Ad-, Supra. 

0 

T h i s  C o u r t  i n  Lambert V .  S t a t e  , 545 So.2d 8383 (F la .  

19891, d i s c u s s e d  t h e  p o l i c y  r e a s o n s  f o r  t h e  ho ld ing  t h a t  f a c t o r s  

r e l a t e d  t o  a v i o l a t i o n  of p r o b a t i o n  o r  community c o n t r o l  c o u l d  n o t  

p r o v i d e  t h e  b a s i s  f o r  a d e p a r t u r e  s e n t e n c e .  T h i s  c o u r t  a l s o  

receded  from t h e  d e c i s i o n  i n  Pentaude  v.  S t a t e  , 500 So.2d 526 (F la .  

1987) , t o  t h e  d e g r e e  i t  c o n f l i c t e d  w i t h  Lambert ,  Supra .  The  p o l i c y  

r e a s o n s  espoused i n  Lambert ,  s u p r a ,  r e q u i r i n g  t h e  r e c e s s i o n  from 

Pentaude  , s u p r a ,  are e q u a l l y  a p p l i c a b l e  t o  t h e  ho ld ing  of 

D t e ,  490 So.2d 53 ( F l a .  1 9 8 6 ) .  As noted  i n  Lambert ,  a " . . .v io la -  

t i o n  of p r o b a t i o n  is n o t  i t s e l f  an  independent  o f f e n s e  p u n i s h a b l e  

by law i n  F l o r i d a . . .  . I f  d e p a r t u r e  based upon p r o b a t i o n  v i o l a t i o n  

were t o  be approved,  t h e  c o u r t s  u n i l a t e r a l l y  would be d e s i g n a t i n g  

p r o b a t i o n  v i o l a t i o n  as  something o t h e r  t h a n  w h a t  t h e  l e g i s l a t u r e  

in tended ."  U. a t  841. 

0 

When a t r i a l  c o u r t  j udge  imposes a d e p a r t u r e  s e n t e n c e  

based upon r e p e a t e d  v i o l a t i o n s  of p r o b a t i o n  o r  community c o n t r o l ,  

h e  is i n  e s s e n c e  u n i l a t e r a l l y  c r e a t i n g  a new s u b s t a n t i v e  o f f e n s e  

and a f f i x i n g  t h e  p e n a l t y  h e  deems a p p r o p r i a t e  f o r  i t s  v i o l a t i o n .  

The pu rpose  of F l o r i d a  R u l e  of C r i m i n a l  P rocedure  3.701(D) (14) , 
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l i m i t i n g  t h e  d e p a r t u r e  upon a v i o l a t i o n  of p r o b a t i o n  o r  community 

c o n t r o l  t o  a o n e - c e l l  increase,  is t o  e s t a b l i s h  u n i f o r m i t y  i n  

s e n t e n c i n g  a d e f e n d a n t  upon a v i o l a t i o n  of p r o b a t i o n .  A t  t h e  t i m e  

a d e f e n d a n t  is i n i t i a l l y  p l aced  on p r o b a t i o n  o r  community c o n t r o l ,  

t h e  t r i a l  c o u r t  j udge ,  as  w e l l  as t h e  d e f e n d a n t ,  is aware of t h e  

p o s s i b l e  i n c a r c e r a t i v e  s e n t e n c e  w h i c h  may be  imposed upon a 

v i o l a t i o n  of p r o b a t i o n .  If t h e  d e f e n d a n t  v i o l a t e s  t h e  p r o b a t i o n  o r  

community c o n t r o l ,  t h e  t r i a l  c o u r t  j udge  d e t e r m i n e s  w h e t h e r  t o  

r e i n s t a t e  t h e  d e f e n d a n t  o r  t o  impose t h e  a p p l i c a b l e  p r i s o n  

s e n t e n c e .  The  d e f e n d a n t  h a s  p r e v i o u s l y  f a i l e d  t o  i n  some way, 

conform t o  t h e  r e q u i r e m e n t s  of  h i s  p r o b a t i o n a r y  s t a t u s ,  t h u s  a 

j u d g e ' s  d e c i s i o n  t o  r e i n s t a t e  him must ,  i n  a l l  hones ty ,  be  made 

w i t h  t h e  knowledge t h a t  t h e  d e f e n d a n t  may a g a i n  v i o l a t e  h i s  

p r o b a t i o n .  A d e f e n d a n t  shou ld  n o t  f a c e  a s e n t e n c e  i n  excess of t h e  

a p p l i c a b l e  g u i d e l i n e s  and p o t e n t i a l l y  as g r e a t  as t h e  s t a t u t o r y  

maximum f o r  t h e  o f f e n s e  of c o n v i c t i o n ,  because  of t h e  t r i a l  j u d g e ' s  

u l t i m a t e  d e c i s i o n .  I n  o t h e r  words,  t r i a l  c o u r t  j udges  shou ld  n o t  

be al lowed t o  c i r cumven t  t h e  basic p o l i c y  of F l o r i d a  Rule of 

C r i m i n a l  P rocedure  3 . 7 0 1 ( D ) ( 1 4 ) ,  l i m i t i n g  t h e  s e n t e n c e s  imposed i n  

a v i o l a t i o n  of p r o b a t i o n  case t o  a o n e - c e l l  i n c r e a s e ,  by s t a t i n g  

t h a t  a d e f e n d a n t  has r e p e a t e d l y  v i o l a t e d  h i s  p r o b a t i o n  and t h e n  

impose a d e p a r t u r e  s e n t e n c e .  Thus, Adama, m u s t  have been o v e r r u l e d  

by Lambert;. Otherwise ,  t h e  e f f e c t  of such  a s e n t e n c e  i n  r e a l i t y  

creates a new s u b s t a n t i v e  o f f e n s e  where a d e f e n d a n t  r e p e a t e d l y  

v i o l a t e s  h i s  p r o b a t i o n  or  community c o n t r o l ,  a l l owing  f o r  m u l t i c e l l  

s e n t e n c i n g  d e p a r t u r e s  based upon t h e  v i o l a t i o n  of p r o b a t i o n  which 
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is " c o n t r a r y  t o  t h e  s p i r i t  and i n t e n t  of t h e  g u i d e l i n e s . "  

0 suprar a t  842 .  

The d e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  of 

Lamber t I 

Appeal i n  

Wi- I and t h e  c o n s o l i d a t e  cases is  e r r o n e o u s  as  t h e y  f a i l  t o  

c o r r e c t l y  app ly  t h e  l o g i c  and l e g a l  r eason ing  employed i n  Lambert .  

M u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  o r  community c o n t r o l  shou ld  n o t  b e  

c o n s i d e r e d  as  a v a l i d  b a s i s  f o r  d e p a r t u r e  and t h u s  t h e  d e c i s i o n s  of 

t h e  Second Di s t r i c t  Cour t  of Appeal must b e  r e v e r s e d .  
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s f  a r g u m e n t s f  and 

a u t h o r i t i e s ,  t h e  Second D i s t r i c t  C o u r t  of Appeals d e c i s i o n s  i n  t h e  

P e t i t i o n e r s  cases s h o u l d  b e  r e v e r s e d  and t h e  cases remanded f o r  

r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  
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