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T NT OF TH A AND FA

The trial court departed from the guidelines recommenda-
tion of 2 1/2 to 3 1/2 years in prison and imposed a combined
sentence of thirty years in prison. The four reasons for departuré
were (1) unamenability to probation, (2) timing of violation, (3)
second violation, and (4) nature of violation (attacking a police
officer). On May 11, 1990, the second district court of appeal
affirmed this departure sentence on the authority of Willjams v.
State, 15 F.LL.W. D912 (Fla. 2d DCA April 4, 1990). Petitioner now

seeks further review in the Supreme Court of Florida.
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If this court accepts Jjurisdiction in Williams, then it

should also accept jurisdiction in the present case.
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
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The appellant, Carlos A. Pimentel, a/k/a Jose Quinones,
a/k/a Neiver Castro Guzman, challenges the final judgments and
sentences imposed upon him after he was found guilty of violating
the terms and conditions of his probation in two different cases.

We affirm in part and reverse in part.
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The appellant, while serving two different terms of
probation, under two different names, was charged with violating
his probation in both cases. He pled not guilty to the charges,

and one hearing was held in connection with both cases.

In circuit court case number 86-12147, the appellant
under the name of Jose Alberto Quinones was charged with and
found guilty of violating the terms and condiﬁions of his
probation when he committedyﬁwo new crimes under the name of
Neiver Castro Guzman. The trial court revoked his probation and
sentenced him to serve a departure sentence of fifteen years
imprisonment for the underlying crime of robbery. We find no
merit in the appellant's contention that the trial court's
reasons for departure were invalid. We, accordingly, affirm the

judgment and sentence entered in that case. See Williams v.

State, No. 87-01981 (Fla. 2d DCA April 4, 1990).

In circuit court case number 87-6875, the appellant
under the name of Carlos A. Pimentei was charged with violating
the terms and conditions of his probation by failing to report to
his probation officer. At the probation revocation hearing, the
state presented no evidence concerning this violation. The trial
court, however, found him guilty of violating the terms and
conditions of his probation. The court then revoked his
probation and sentenced him to serve a departure sentence of
fifteen years imprisonment for the underlying offense of
possession of cocaine with intent to sell or deliver. The court
ordered this sentence to be served consecutively to the sentence

imposed in case number 86-12147.
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A person's probation cannot be revoked for conduct not
charged by affidavit and warrant. See § 948.06(l1), Fla. Stat.

(1987); Harris v. State, 495 So.2d 243 (Fla. 24 DCA 1986). 1In

case number 87-6875, the state charged the appellant with
violating his probation by failing to report to his probation
officer and at the probation revocation hearing failed to present
any evidence that he was guilty of that charge. Although
sufficient evidence was presented to establish that the appellant ’
was guilty of other offenses, we have held that probation cannot
be revoked for one reasoﬁ when the affidavit_and warrant state

another. Mack v. State, 342 So.2d 562 (Fla. 2d DCA 1977). The

trial court, therefore, erred by revoking the appellant's

probation in case number 87-6875.

We, accordingly, reverse and remand with instructions
to reinstate the appellant's probation in case number 87-6875.
The state, however, is not precluded from taking any further
appropriate action it deems advisable in connection with the

appellaht's probation on this charge.

Affirmed in part, reversed in part, and remanded with

instructions.

RYDER, A.C.J., and PARKER, J., Concur.
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