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a I. 

In his brief, appellee would have the Court believe: 

1. 
in any way jeopardized the primary mortgage l i e n  . . . 
(page 5*). 

"[Tlhere is no evidence that the secondary financing 

2. 
authorization" (page 9 ) .  

"No fmds w e r e  taken frm the bank without their (sic) 

3.  
New York being 'victimized' (page 9 ) .  

'I [ S ]  uch misrepresentation does not result i n  Greater 

4 .  
were attempting to  defraud Greater New Yorkl' (page 12)  

5. "Greater New York got w h a t  it bargained for . . . I '  

(page 13) 

"There is no evidmce that any of the five borrowers 

Each of the foregoing propositions demonstrates either an attempt 

t o  mislead or a misccanprehension of the direct and inevitable 

consequences of appellee's misconduct. Taking j u s t  one (1) of the (5) 

incidents involved produces a clear picture of the nature, scope and 

extent of the damage sustained by the lender. Thus, i n  the Kaiser 

transaction where the sales price was $170,000.00, it was i ncmben t  upon 

the purchaser to  c m i t  himself to  the transaction to  the extent of 

$42,500 + 00 which represents twenty-five (25%) per cent of the purchase 

price. According t o  the closing statement i n  that transaction, M r .  

Kaiser invested $50,314.22 of h i s  clwn funds u p n  acquiring title. (See 

bar's exhibit 11 in evidence). I n  fact, as a resul t  of appellee's 

jo in ing Kaiser i n  the fraud regarding the secondary financing, Kaiser 

* Page references are to appellee's brief. 

1. 



ended up w i t h  a $0.00 cammimt to  the property. One would eqec t  that 

an individual w i t h  $50,314.22 on the l i n e  w i l l  be w e l l  motivated to  

honor his mrtgage obligations and to  do everything in his pcrwer t o  

avoid losing such an investnmt. The fraud perpetrated by respondent 

and the five (5) mortgagors involved i n  this proceedhg rwwwed a l l  

incentive! and motivation. The mortgagors had less ties to  their 

proprt ies  than guests to  mtel reservations. 

The suggestion that no funds w e r e  taken frm the bank without 

authorization is simply not true. There was no authorization t o  

disburse absent full and ccqlete c q l i a n c e  with the closing docunaents. 

The loans were made on the express basis that the mortgagors would be 

substantially tied to  their acquisitions by financial contributions to  

the extent of a t  least twenty-five (25%) of the respective purchase 

prices. That condition was expressly mphasized i n  FannieMae affidavits 

i n  which each of the mortgagors represented, under oath, that there was 

no subordinate financing relating to the acquisition. The assertion by 

appl lee that the misrepresentations i n  such affidavits coupled with the 

secondary f inancings that occurred in order to  fund the purchases did not 

constitute fraudulent acts is either hubris or ignorance. 

The same is true w i t h  respect t o  appellee's argument that "had 

each purchaser waited a short period of tim . . . and then secured 
second or third mortgages, that there would have been no inpropriety 

whatsoever" (page 14). There is no equating the two situations. I f  the 

mortgagors had honestly closed i n  the f i r s t  instance w i t h  the resultant 

financial camnibren ts  t o  their properties, then, obviously, there would 

be no fraud involved i n  t h e  securing of subsequent, subordinate 

financing. That is a far cry frm procuring loan prmeeds through 
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fraudulent acts as i n  the case a t  bar. 

-1CFJ 
a 

Appellee's protestations to  the contrary, notwithstanding, Greater 

New York Bank was victimized shamelessly, intentionally and with 

premditation. After a l l  is said and done, appellee aided five 

individuals t o  secure the disbursement of bank loans through a r t i f i ce  

and device. H e  concealed three such ins tances  frm view until forced to 

reveal the same. 

While the placid seas may temprari ly have been disturbed in the 

milieu presented by The Florida Bar v. Hirsch, 342 So.2d 970 (Fla. 

1977), the t a p s t  encountered i n  aur banking industry w i l l  roil the 

waters for the foreseeable future. Those who set the stom in mtion 

should bear a heavy price. Those who may be conteqlat ing sailing forth 

into the eye of the storm should be dissuaded by a substantial 

deterrent. It is respectfully suErnitted that the two year suspension 

recamended by the bar w i l l  sound the appropriate message. 

0 

Resmtfu l ly  suhitted, 

DAVID M. BARNOVTTZ #335551 
B a r  Counsel 
The Florida Bar 
5900 N. Andrews Avenue, Ste  835 
Ft .  Lauderdale, FL 33309 
(305) 772-2245 
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I HERFBY CEKl’IFY that a true and correct copy of the foregoing 
reply brief of The Florida B a r  was  furnished tC, John A. Weiss, Esquire, 
Attorney for Respondent, 101 North Gadsden Street, P.O. Box 1167, 
Tallahassee, Florida 32302 by regular mail -this 8th day of October, 
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