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PRELIMINARY STA TEMENT ANT) NOTICE OF S I M I L A R  ISSU E 

The Respondent /Appel lee ,  DEONA EMBRY, a d o p t s  t h o s e  

arguments  a s  a l r e a d y  b e f o r e  t h i s  C o u r t  i n  t h e  cases of  

Bunterr 531 So.2d 239 ( F l a .  4 t h  DCA 1988), r e v O D a d  i n q  Case N o .  

73,230, State  V .  Evana I 537 So.2d 638 ( F l a .  2d DCA 19881, revODend - 
ins Case N o .  73,779, and g i v e s  n o t i c e  t h a t  s imilar  issues are  

p r e s e n t e d  t o  t h i s  C o u r t  i n  t hose  b r i e f s .  
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3TATEMENT OF THE CASE A ND FACTS 

Respondent,  DEONA EMBRY, was charged  w i t h  t r a f f i c k i n g  i n  

c o c a i n e  on November 7 ,  1988, p u r s u a n t  t o  s e c t i o n  893.135, F l o r i d a  

S t a t u t e s  (1988) .  (R5) 

On Apri l  14, Respondent f i l e d  a motion t o  d i s m i s s  and 

memorandum of  law i n  s u p p o r t  t h e r e o f  i n  t h e  t r i a l  c o u r t  i n  S a r a s o t a  

County. (R11-16) Respondent a rgued  t h a t  because  of an in fo rman t  

who had r e c e i v e d  s u b s t a n t i a l  a s s i s t a n c e  r e s u l t i n g  i n  h i s  own 

reduced s e n t e n c e  i n  v i o l a t i o n  of  s e c t i o n  893 .135(3) ,  F l o r i d a  

S t a t u t e  (1988) ,  t h a t  h i s  own due  p r o c e s s  r i g h t s  were v i o l a t e d  and 

d i s m i s s a l  under F l o r i d a  Rule of  C r i m i n a l  P rocedure  3.190(c)  ( 4 )  was 

war ran ted .  (Rl l ,14-16)  

The  motion was n e i t h e r  t r a v e r s e d  nor  was any demur f i l e d  

by t h e  S t a t e .  The  f ac t s  s e t  f o r t h  i n  t h e  motion were t h a t  a Frank 

Gammichia  had been a r r e s t e d  i n  Tampa f o r  t r a f f i c k i n g  i n  c o c a i n e  and 

f a c e d  a t h r e e - y e a r  minimum/mandatory. ( R 1 1 )  M r .  Gammichia e n t e r e d  

i n t o  a s u b s t a n t i a l  a s s i s t a n c e  agreement  w i t h  t h e  H i l l s b o r o u g h  

County State  A t t o r n e y ' s  O f f i c e  which r e q u i r e d  h im t o  m a k e  cases 

a g a i n s t  two peop le .  ( R 1 1 )  I n  r e t u r n ,  i f  s u c c e s s f u l ,  M r .  Gammichia 

would r e c e i v e  a s e n t e n c e  of p r o b a t i o n  a s  opposed t o  p r i s o n .  

When Gammich ia  was u n a b l e  t o  make  good w i t h  two t a r g e t e d  

p e o p l e ,  h e  o f f e r e d  t o  m a k e  a d e a l  w i t h  Respondent,  M r .  Embry. ( R 1 1 )  

Gammichia  had never  purchased  d r u g s  from Respondent no r  had he e v e r  

s e e n  Respondent i n  p o s s e s s i o n  of  any c o n t r o l l e d  s u b s t a n c e .  ( R 1 1 )  

M r .  Embry was i n  no way a suspect i n  any d rug  t r a n s a c t i o n  o r  i n  any 
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way b e l i e v e d  by law e n f o r c e m e n t  t o  be i n v o l v e d  i n  n a r c o t i c s  i n  any 

f a s h i o n .  (R12) 

M r .  Gammichia was t h e  s o l e  s o u r c e  o f  communicat ion w i t h  

Respondent  and u l t i m a t e l y  c o n v i n c e d  Mr. Embry t o  d e l i v e r  116  grams 

of c o c a i n e  t o  u n d e r c o v e r  o f f i c e r s .  (R12) 

M r .  Gammichia, hav ing  s u c c e s s f u l l y  e n t r a p p e d  M r .  Embry, 

e n t e r e d  pleas t o  r educed  c h a r g e s  and was s e n t e n c e d  t o  p r o b a t i o n ,  

(R12) M r .  Gammichia t e s t i f i e d  unde r  o a t h  a t  d e p o s i t i o n  t o  t h e  

fac t s  c o n t a i n e d  i n  t h e  mot ion .  (R20) 

F o l l o w i n g  a h e a r i n g  d u r i n g  which no  t e s t i m o n y  was 

p r e s e n t e d ,  t h e  S t a t e  a s s e r t e d  t h a t  M r .  Embry had been  known o n l y  t o  

Gammich ia  and t h a t  Gammichia had some i n f o r m a t i a n  t h a t  M r .  Embry 

had been  i n v o l v e d  i n  d r u g  sa les  p r e v i o u s l y .  (R34,36) 

Based upon t h e  d e c i s i o n s  o f  S ta te  V. Hunte r  531 S0.2d 

239 ( F l a .  4 t h  DCA 1 9 8 8 ) ,  r e v . p e n d i g q  , Case No. 73,230,  and S t a t e  V .  

E v u  , 537 So.2d 639 (F la ,  2d DCA 1 9 8 8 ) ,  r e v O D e n d i n g  , Case No. 

73,779, t h e  t r i a l  c o u r t  g r a n t e d  t h e  mot ion  t o  d i s m i s s .  (R44,59) 

The S t a t e  a p p e a l e d  t o  t h e  Second D i s t r i c t  C o u r t  o f  Appeal, which 

i s s u e d  i t s  o p i n i o n  on J u n e  I, 1990,  a f f i r m i n g  t h e  d i s m i s s a l  and 

c e r t i f y i n g  t h e  q u e s t i o n  p r e v i o u s l y  c e r t i f i e d  i n  Hun- I s u a :  

Does a n  Agreement Whereby A C o n v i c t e d  Drug 
Traff icker  W i l l  R e c e i v e  A S u b s t a n t i a l l y  R e -  
duced  S e n t e n c e  I n  Exchange F o r  S e t t i n g  U p  N e w  
Drug Deals And T e s t i f y i n g  For  The S t a t e  Vio- 
l a t e  The Ho ld ing  I n  S ta te  V .  Glossen? 
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SUMMAR Y OF THE ARGU MENT 

The c e r t i f i e d  q u e s t i o n  s h o u l d  b e  answered i n  t h e  

a f f i r m a t i v e .  The r u l i n g  of S t a t e  v .  Glossen I 462 So.2d 1082 ( F l a .  

1 9 8 5 1 ,  app l i e s  t o  t h e  i n s t a n t  case: however, d i s m i s s a l  i s  a l so  

warranted under t h e  o b j e c t i v e  entrapment test o f  - I  465 

So.2d 576 ( F l a .  1 9 8 5 ) .  
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ARGUMENT 

ISSUE 
WHETHER THE DUE PROCESS RIGHTS OF 
RESPONDENT WHERE VIOLATED UNDER THE 
HOLDING OF STATE V. G LOSSEN, 462 
S0.2d 1082 ,  1084  (FLA. 1985)  , WHEN A 
CONVICTED DRUG TRAFFICKER RECEIVED A 
REDUCED SENTENCE A S  PART OF A SUB- 
STANTIAL ASSISTANCE AGREEMENT FOR 
SETTING UP NEW DRUG DEALS AND TESTI- 
F Y I N G  FOR THE STATE? 

I n  r u l i n g  t h a t  t h e  c h a r g e s  a g a i n s t  Responden t  were 

c o r r e c t l y  d i s m i s s e d ,  t h e  Second D i s t r i c t  c lear ly  r e c o g n i z e d  t h e  

d a n g e r  i n  a l l o w i n g  a c o n f i d e n t i a l  i n f o r m a n t  u n d e r  t h e  t h r e a t  of 

p r i s o n ,  t o  g o  f o r t h  and m a n u f a c t u r e  crime i n  o r d e r  t o  escape t h e  

p u n i s h m e n t  h i s  own d r u g  d e a l i n g  h a s  s u b j e c t e d  h i m s e l f  t o .  Q u i t e  

c o r r e c t l y ,  t h e  Second D i s t r i c t  r e c o g n i z e d  t h a t  when a n  u n s u p e r v i s e d  

c r i m i n a l  is a l l o w e d  on t h e  s t r ee t s  and  t o l d  o n l y  t o  e n g a g e  i n  

f u r t h e r  n a r c o t i c s  a c t i v i t i e s ,  h i s  p r i m a r y  c o n c e r n  is n o t  t h e  

c o n s t i t u t i o n a l  r i g h t s  of h i s  v i c t i m s ,  b u t  h i s  own v e r y  p r e c i o u s  

r i g h t  of f reedom.  The M r .  Gammichia t h e  m a t h e m a t i c s  were simple: 

two d r u g  d e a l s  e q u a l  f r eedom,  z e r o  d e a l s  e q u a l  t h r e e  y e a r s  b e h i n d  

b a r s .  

T h i s  c o u r t  h a s  a l r e a d y  r e c o g n i z e d  t h a t  improper m o t i v a -  

t i o n s  by t h e  a g e n t s  o f  law e n f o r c e m e n t  b e c a u s e  o f  t h e  p o s s i b i l i t y  

of g r e a t  b e n e f i t s  ca r r ies  w i t h  i t  s u c h  a p o t e n t i a l  f o r  a b u s e  t h a t  

t h e  d u e  process r i g h t s  of t h o s e  f a c i n g  c r i m i n a l  p r o s e c u t i o n  as a 

r e s u l t  of t h e  a g e n t s '  a c t i o n s  are v i o l a t e d .  T h i s  C o u r t  h e l d  i n  

mte v.  Glossen , 462 So.2d 1082 ,  1085 ( F l a .  1 9 8 5 ) ,  t h a t  c o n s t i t u -  
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t i o n a l  due  p r o c e s s  s t a n d a r d s  w a r r a n t  d i s m i s s a l  o f  t h o s e  cases i n  

which t h e  c o n f i d e n t i a l  i n fo rman t  s t a n d s  t o  "ga in  t h e  b e n e f i t  o f  

reduced punishment c o n d i t i o n e d  by c o o p e r a t i o n  and t e s t imony  i n  t h e  

c r i m i n a l  p r o s e c u t o r  when t h a t  t e s t imony  is c r i t i c a l  t o  a s u c c e s s f u l  

p r o s e c u t i o n . "  A s  s t a t e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  

S ta te  V. And- I 1 5  F.L.W. D1069 (Fla.  4 t h  DCA A p r i l  loI 1 9 9 0 ) :  

"Glossen f o r b i d s  p r o s e c u t i o n s  p r e d i c a t e d  upon improper c o n t i n g e n t  

fee  a r r angemen t s  w i t h  unsupe rv i sed  in fo rman t s . "  M r .  Gammachia was 

unsupe rv i sed  and h i s  "fee" was freedom. I t  takes  l i t t l e  imagina- 

t i o n  t o  conc lude  t h a t  o n e ' s  freedom is any less i n c e n t i v e  o r  any 

less a v a l u a b l e  commodity than  t h e  cash f e e  of Glossen .  

The S t a t e  i n c o r r e c t l y  a r g u e s  t h a t  t h e  t e s t imony  of  

Gammichia  was immaterial, Only Gammichia  had c o n t a c t  w i t h  

Respondent.  All n e g o t i a t i o n s  and ar rangements  were made e x c l u s i v e -  

l y  through Gammichia .  I n  o r d e r  t o  d e f e a t  a d e f e n s e  of en t r apmen t ,  

Gammachia 's  t e s t imony  is c r i t i c a l  -- i n  f a c t ,  h i s  t e s t imony  

c a n  r e b u t  t h e  d e f e n s e .  W h i l e  t h e  S ta te  a r g u e s  t h a t  Respondent may 

have a m o t i v a t i o n  t o  l i e ,  such  argument is i r r e l e v a n t  t o  t h e  i s s u e  

of due p r o c e s s  v i o l a t i o n s  by t h e  government,  A government 

in formant  h a r d l y  may be equa ted  w i t h  a murder accompl ice  -- w h a t  

t h e  S t a t e  seems t o  m i s s  i n  i t s  ana logy  is s a n c t i o n e d  and 

approved t h e  conduc t  w h i c h  is q u e s t i o n a b l e  is t h e  same f o r c e  w h i c h  

now seeks t o  u s e  t h a t  conduc t  i n  a c r i m i n a l  p r o s e c u t i o n .  Here, t h e  

State  creates t h e  crime -- a much d i f f e r e n t  s c e n a r i o  from o f f e r s  of 

immunity f o r  f a v o r a b l e  t e s t imony  of a code fendan t  who a c t e d  a l o n e  

w i t h o u t  government approva l .  
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P e t i t i o n e r  a l s o  asserts t h a t  t h e  case a t  hand i s  n o t  

s u b j e c t  t o  d i s m i s s a l  under V.  S t a t e ,  465 So.2d 516 ( F l a .  

1985) , Cer t .den ied  , 473 U.S. 905 (1985) . T h e  f i r s t  prong of t h e  

 cry^ tes t  r e q u i r e s  t h a t ,  i n  o r d e r  t o  d e f e a t  an  o b j e c t i v e  test of  

en t r apmen t ,  t h e  p o l i c e  a c t i v i t y  i n t e r r u p t  a s p e c i f i c  ongoing crimi- 

n a l  a c t i v i t y .  The State  c a n n o t  show t h a t  i n  t h i s  case. Respondent 

Embry was c o m p l e t e l y  unknown t o  law enforcement .  Gammichia had 

never  purchased  no r  seen  Respondent w i t h  any n a r c o t i c s ,  a l t h o u g h  he 

s a i d  h e  had heard  something somewhere t h a t  he (Respondent)  was 

involved  w i t h  d rugs .  T h i s ,  however, was n o t  f i r s t h a n d  i n f o r m a t i o n  

and,  a t  t h i s  s t a g e ,  is mere c o n j e c t u r e .  T h a t ,  however, d o e s  n o t  

e s t a b l i s h  an "ongoing" c r i m i n a l  e n t e r p r i s e .  D i s m i s s a l  is a p p r o p r i -  

a te  when t h e  S t a t e  f a i l s  t o  s a t i s f y  t h e  f i r s t  prong of Cruz. See 

Marrero  v. S t a t e  , 493 So.2d 463 (F la .  3d DCA 1 9 8 3 ) ;  P e z z e l l a  V. 

Sta t e ,  573 So.2d 1328 ( F l a .  3d DCA 1987) ;  R o u s k e v  v. S t a t e  520 

So.2d 333 ( F l a .  4 t h  DCA 1 9 8 8 ) .  

L a s t l y ,  P e t i t i o n e r  a r g u e s  t h a t ,  because  a d e a l  was se t  

up, t h e  u s e  of an i l l e g a l  s u b s t a n t i a l  a s s i s t a n c e  agreement  t o  

p r o c u r e  t h a t  d e a l  is immaterial and t h e  method was r e a s o n a b l e .  

T h i s  "ends-justifies-the-means" r a t i o n a l e  h a s  no p l a c e  i n  o t h e r  

areas of c r i m i n a l  law, such  as t h e  o p e r a t i o n  of t h e  e x c l u s i o n a r y  

r u l e  and t h e  whole c o n c e p t  of s u p p r e s s i o n ,  and no p l a c e  here. 

Respondent d o e s  n o t  contend  t h a t  s o c i e t y  should  n o t  have 

as a g o a l  t h e  e l i m i n a t i o n  of i l l e g a l  d rug  a c t i v i t y ;  y e t ,  w e  have 

a l s o  d e c i d e d  t h a t  w e  w i s h  our  s o c i e t y  t o  o p e r a t e  under  ce r t a in  

c o n s t i t u t i o n a l  p r i n c i p a l s ,  and t h a t  a v i o l a t i o n  of t h o s e  p r i n c i p a l s  
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of due  p r o c e s s  is, a t  times, more dangerous  t o  our  s o c i e t y  t h a n  t h e  

s u b s t a n t i v e  o f f e n s e .  I n  t h i s  i n s t a n c e ,  t h o s e  due  p r o c e s s  c o n s i d e r -  

a t i o n s ,  t h e  v e r y  rea l  t h r e a t  t h a t  t h e  c o n f i d e n t i a l  i n fo rman t  h a s  an  

enormous i n c e n t i v e  t o  c o l o r  h i s  t e s t imony  and an  i n v a l u a b l e  s t a k e  

i n  making t h e  case, and t h e  p u r e  i l l e g a l i t y  of t h e  a c t i o n s  by law 

enforcement  compels t h i s  C o u r t  t o  a f f i r m  t h e  d i s m i s s a l  of t h e  

c h a r g e s  a g a i n s t  Respondent.  
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CONCLUSION 

Based upon t h e  f o r e g o i n g  arguments ,  t h i s  Honorable  C o u r t  

shou ld  conc lude  t h a t  t h e  due  p r o c e s s  r i g h t s  of Respondent Embry 

were v i o l a t e d  and a f f i r m  t h e  o r d e r s  of  b o t h  t h e  t r i a l  c o u r t  and t h e  

Second D i s t r i c t  C o u r t  o f  Appeal,  i n  t h e  c h a r g e s  a g a i n s t  Respondent.  

R e s p e c t f u l l y  s u b m i t t e d ,  

ANDREA N O R G ~ R D  
A s s i s t a n t  P u b l i c  Defender  
P. 0. Box 9000 - Drawer P D  
Bartow, FL 33830 
(813)  534-4200 
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