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INTRODUCTION 

I n  t h i s  b r i e f ,  t h e  P e t i t i o n e r ,  PATRICIA MICHELLE FRANK, t h e  

Appel lant  i n  t h e  lower cour t  and P l a i n t i f f  i n  t h e  t r i a l  cour t ,  w i l l  b e  

r e f e r r e d  t o  as " P e t i t i o n e r "  or " P l a i n t i f f " .  The R e s p o n d e n t ,  STATE 

FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, w i l l  be r e f e r r e d  t o  as  

" R e s p o n d e n t "  or " D e f e n d a n t " .  

-1- 

GOLDMAN. BRUNING & ANGELOS. P A  
10570 SOUTH U S HIGHWAY ONE 0 PORT ST LUCIE. FLORIDA 34952 

(407) 878-4700 O R  (407) 335-8332 FAX NUMBER(407) 335-8359 



STATEMENT OF THE CASE AND FACTS 

T h i s  i s  a n  appeal of a n  Order d a t e d  Augus t  3 ,  1987,  e n t e r e d  

by t h e  H o n o r a b l e  Mar tha  C. Warner d i s m i s s i n g  Count  I11 of t h e  

P l a i n t i f f ' s  c o m p l a i n t  w h e r e i n  t h e  P l a i n t i f f  is s e e k i n g  u n i n s u r e d  

moto r i s t  b e n e f i t s  p u r s u a n t  t o  a p o l i c y  of i n s u r a n c e  i s s u e d  t o  h e r  

t h r o u g h  S t a t e  Farm Mutua l  I n s u r a n c e  Company. 

On Sep tember  2, 1982 ,  P a t r i c i a  M i c h e l l e  F rank  was a p a s s e n g e r  

i n  a v e h i c l e  which s h e  owned. The v e h i c l e  w a s  i n s u r e d  by t h e  

Appellee, S t a t e  Farm Mutua l  Au tomobi l e  I n s u r a n c e  Company. On t h a t  

da t e ,  t h e  v e h i c l e  was b e i n g  operated w i t h  h e r  p e r m i s s i o n  by a f r i e n d  

who was n e i t h e r  r e l a t e d  t o  n o r  r e s i d i n g  w i t h  t h e  A p p e l l a n t ,  P a t r i c i a  

F r a n k .  Due t o  t h e  n e g l i g e n c e  of t h i s  d r i v e r ,  a s i n g l e - c a r  a c c i d e n t  

r e s u l t e d  w h e r e i n  A p p e l l a n t  s u f f e r e d  s e r i o u s  p e r m a n e n t  i n j u r i e s .  

A t  t h e  t i m e  of t h e  a c c i d e n t ,  there  was a po l i cy  of i n s u r a n c e  

i n  f o r c e  p a i d  f o r  by t h e  A p p e l l a n t  and i s s u e d  by t h e  Appellee p r o v i d i n g  

l i a b i l i t y  l i m i t s  i n  t h e  sum of $100,000.00 and u n i n s u r e d  motoris t  

b e n e f i t s  a l s o  i n  t h e  sum of $100,000.00.  L i a b i l i t y  c o v e r a g e  was 

d e n i e d  on t h e  b a s i s  of e x c l u s i o n a r y  l a n g u a g e  w i t h i n  t h e  p o l i c y  of 

i n s u r a n c e .  I t  is u n d i s p u t e d  t h a t  t h i s  w a s  a v a l i d  po l i cy  e x c l u s i o n  i n  

l i g h t  of G i b s o n  v s .  S t a t e  Farm I n s u r a n c e  Co., 378 So. 2nd 875  ( F l a .  

2nd DCA 1 9 7 9 ) .  A p p e l l a n t  t h e n  s o u g h t  u n i n s u r e d  moto r i s t  c o v e r a g e  

c l a i m i n g  t h a t  a s  t h e r e  was no l i a b i l i t y  c o v e r a g e  a t t a c h i n g  t o  t h e  

d r i v e r  of h e r  a u t o m o b i l e  from which  s h e  c o u l d  c o l l e c t ,  t h e  d r i v e r ,  was 

i n  e f f e c t ,  " u n i n s u r e d " .  S t a t e  Farm r e f u s e d  c o v e r a g e  unde r  t h e  

u n i n s u r e d  moto r i s t  p r o v i s i o n s  of t h e  p o l i c y  r e l y i n g  upon t h e  f o l l o w i n g  

e x c l u s i o n a r y  l a n g u a g e :  

"An u n i n s u r e d  motor v e h i c l e  does n o t  i n c l u d e  a l a n d  
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motor v e h i c l e  i n s u r e d  

of t h i s  po l icy ."  

S u i t  was f i l e d  by P a t  

unde r  t h e  

i c i a  Mich 

l i a b i l i t y  c o v e r a g e  

l l e  Frank  s e e k i n g  i n  Count  

I11 of her c o m p l a i n t  r e c o v e r y  f o r  u n i n s u r e d  m o t o r i s t  b e n e f i t s  p u r s u a n t  

t o  h e r  p o l i c y  of i n s u r a n c e  i s s u e d  by t h e  D e f e n d a n t .  T h i s  c o u n t  was 

d i s m i s s e d  by t h e  H o n o r a b l e  Martha C. Warner ,  C i r c u i t  C o u r t  J u d g e ,  on 

t h e  b a s i s  of t h e  Supreme C o u r t ' s  d e c i s i o n  i n  Re id  v s .  S t a t e  Farm F i r e  

& C a s u a l t y  Co., 352 So. 2nd 1172 ( 1 9 7 8 ) .  On F e b r u a r y  7 ,  1989 ,  t h e  

d i s m i s s a l  became p a r t  of t h e  F i n a l  Judgment  e n t e r e d  by t h e  C i r c u i t  

C o u r t  of t h e  N i n e t e e n t h  J u d i c i a l  C i r c u i t  i n  and fo r  M a r t i n  County ,  

F l o r i d a .  

On October 25,  1987 ,  Notice of Appeal was f i l e d  i n  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal s e e k i n g  r e v i e w  of t h e  F i n a l  Judgment  d e n y i n g  

t h e  P e t i t i o n e r ' s  u n i n s u r e d  moto r i s t  b e n e f i t s .  On J u n e  27,  1990 ,  t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal a f f i r m e d  t h e  F i n a l  Judgment  of 

d i s m i s s a l  on t h e  b a s i s  and a u t h o r i t y  of i t s  p r e v i o u s l y  r e n d e r e d  

d e c i s i o n  of S t a t e  Farm Mutua l  Au tomobi l e  I n s u r a n c e  Co. v s .  P a l i c i n o ,  

1 5  F.L.W. 1583 ( F l a .  4 t h  DCA J u n e  13, 1 9 9 0 )  ( e n  b a n c ) .  

On J u l y  13, 1990 ,  a N o t i c e  of Appeal was f i l e d  w i t h  t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal s e e k i n g  t h e  d i s c r e t i o n a r y  j u r i s d i c -  

t i o n  of t h e  F l o r i d a  Supreme C o u r t  on t h e  basis  t h a t  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal 's  d e c i s i o n  was e x p r e s s l y  and i n  d i r e c t  

c o n f l i c t  w i t h  t h e  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal i n  

J e r n i n g a n  v s .  P r o g r e s s i v e  Amer ican  I n s u r a n c e  Co., 5 0 1  So. 2nd 748 
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(Fla. 5th DCA 1987) r e v .  d e n i e d ,  513 So. 2nd 1062 (Fla. 1987). 
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SUMMARY OF ARGUMENT 

T h a t  t h e  P e t i t i o n e r ,  PATRICIA MICHELLE FRANK, s h o u l d  be  

permit ted t o  c o l l e c t  u n i n s u r e d  moto r i s t  b e n e f i t s  from t h e  R e s p o n d e n t ,  

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, when i n j u r e d  w h i l e  a 

p a s s e n g e r  i n  h e r  own motor v e h i c l e  as  t h e  r e s u l t  of t h e  n e g l i g e n c e  of 

a n o n - r e l a t i v e  d r i v e r .  F u r t h e r ,  t h a t  any  p o l i c y  e x c l u s i o n s  which  

l i m i t  s u c h  a v a i l a b i l i t y  of u n i n s u r e d  m o t o r i s t  b e n e f i t s  s h o u l d  be 

s t r i c t l y  c o n s t r u e d  t o  a l low o n l y  c e r t a i n  i m p o r t a n t  p o l i c y  e x c l u s i o n s  

s u c h  as  t h e  f a m i l y - h o u s e h o l d  e x c l u s i o n  a s  s u c h  p o l i c y  c o n c l u s i o n s  a re  

c o n t r a r y  t o  t h e  i n t e n t i o n s  and p u r p o s e  of S e c t i o n  6 2 7 . 7 2 ( 1 ) ,  F lo r ida  

S t a t u t e s ,  which  r e q u i r e s  u n i n s u r e d  m o t o r i s t  c o v e r a g e  t o  be a v a i l a b l e  

t o  an  i n s u r e d  who h a s  o b t a i n e d  l i a b i l i t y  c o v e r a g e .  
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ARGUHENT 

THAT AN INSURED OWNER OF AN AUTOMOBILE WHO IS INJURED 
BY THE NEGLIGENCE OF A NON-RELATIVE DRIVER IS ENTITLED . 
TO UNINSURED MOTORIST BENEFITS AND THAT ANY POLICY 
EXCLUSIONS LIMITING SUCH COVERAGE OTHER THAN THOSE 
HERETOFORE SUPPORTABLE UPON A PUBLIC POLICY BASIS ARE VOID. 

The Petitioner, Patricia Michelle Frank, had purchased both liability 

coverage and uninsured motorist coverage in the sum of $100,000.00 

from the Respondent, State Farm Mutual Automobile Insurance Company. 

On the basis of this court's decision in Reid vs, State Farm Fire & 

Casualty Co., 352 So. 2nd 1172 (Fla. 1977), the Petitioner's claim for 

uninsured motorist coverage was dismissed by Circuit Court Judge 

Martha Warner. 

The Reid case, however, is factually distinguishable from the 

circumstances at bar, In Reid the court upheld the denial of 

uninsured motorist coverage where the Plaintiff was injured while a 

passenger in an automobile driven by her sister. It was held that in 

this case "an uninsured motorist vehicle" may not be the vehicle 

defined in the liability policy as the insured motor vehicle because 

of "to hold otherwise in this case would complete nullify a family 

household exclusion". In the case at bar, however, the family 

household exclusion is not at issue as the individual driving the 

Petitioner's vehicle was not a relative, but merely a friend of the 

Petitioner. 

Ten years after this court's decision in Reid, the Fifth 

District Court of Appeal issued its decision in Jerniqan vs. 

Progressive American Insurance Co., 501 So. 2nd 748 (Fla. 5th DCA 

1987) which is precisely on point to the case at bar. Jernigan was a 

passenger in a vehicle owned by him, but driven by an uninsured 
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f r i e n d .  A s  a resu l t  of t h e  d r i v e r ' s  n e g l i g e n c e ,  a one-car  c o l l i s i o n  

occurred i n  which t h e  d r i v e r  was k i l l e d  and J e r n i g a n  was s e r i o u s l y  

i n j u r e d .  J e r n i g a n  f i l e d  a claim f o r  u n i n s u r e d  moto r i s t  b e n e f i t s  under  

h i s  p o l i c y ;  however ,  P r o g r e s s i v e  d e n i e d  c o v e r a g e  on t h e  b a s i s  of a n  

e x c l u s i o n  d e n y i n g  c o v e r a g e  f o r  any  b o d i l y  i n j u r y  s u s t a i n e d  by a p e r s o n  

" w h i l e  occupy ing  a motor v e h i c l e  owned by you. .." 501  So.  2nds  748 a t  

750. 

The F i f t h  C i r c u i t  i n  J e r n i q a n  examined t h e  Supreme C o u r t ' s  

d e c i s i o n  i n  Reid  and found t h a t  t h e  Supreme C o u r t ' s  l a t e r  d e c i s i o n  and 

r e a s o n i n g  i n  A l l s t a t e  I n s u r a n c e  Company v s .  Boynton,  486 So. 2nd 552 

( F l a .  1 9 8 6 )  was c o n t r o l l i n g .  I n  Boynton,  t h e  Supreme C o u r t  h e l d  t h a t  

a v e h i c l e  is i n s u r e d  i n  t h e  c o n t e x t  of u n i n s u r e d  moto r i s t  c o v e r a g e  o n l y  

where t h e  i n s u a n c e  i n  q u e s t i o n  is a v a i l a b l e  t o  a pa r t i cu la r  p l a i n t i f f .  

486 So. 2nd a t  555. t h e  J e r n i g a n  C o u r t  s t a t e d :  

" C l e a r l y  unde r  t h e  Boynton d e f i n i t i o n  of a n  

' u n i n s u r e d  v e h i c l e ' ,  a v e h i c l e  c a n  be i n s u r e d  and 

u n i n s u r e d  under  t h e  same p o l i c y .  The d e f i n i t i o n  of 

u n i n s u r e d  motor v e h i c l e  i n  t h e  p r e s e n t  p o l i c y  is  

c o n t r a r y  t o  t h e  Boynton t e s t .  The e x c l u s i o n  of t h e  

p o l i c y  before  u s  opera tes  t o  deny  t h e  p l a i n t i f f  

c o v e r a g e  i n  a c i r c u m s t a n c e  where he h a s  been  

i n j u r e d  by t h e  n e g l i g e n c e  of an  u n r e l a t e d  operator 

of a v e h i c l e  a s  t o  which no l i a b i l i t y  i n s u r a n c e  is 

a v a i l a b l e .  T h u s ,  t o  t h e  e x t e n t  t h a t  these p o l i c y  

p r o v i s i o n s  have  d e n i e d  t h e  p l a i n t i f f  p r o t e c t i o n  for  

i n j u r i e s  c a u s e d  by a n  u n i n s u r e d  m o t o r i s t ,  w e  m u s t  

declare  them i n v a l i d  a s  c o n t r a r y  t o  t h e  p u b l i c  
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p o l i c y  e x p r e s s e d  i n  5627.727,  F l o r i d a  S t a t u t e s . "  

501  So. 2nd a t  751. 

The C o u r t  i n  J e r n i g a n  s p e c i f i c a l l y  c o n c l u d e d  t h a t  t h e i r  

h o l d i n g  was c o n s i s t e n t  w i t h  R e i d .  R e i d ,  t h e  C o u r t  r e a s o n e d ,  was 

d i s t i n g u i s h a b l e  as r e c o v e r y  t h e r e  was b e i n g  s o u g h t  by r e l a t i v e s  of t h e  

n e g l i g e n t  d r i v e r .  Recove ry  unde r  t h e  c i r c u m s t a n c e s ,  as  t h e  C o u r t  

s t a t e d ,  "would r e n d e r  t h e  fami ly  e x c l u s i o n  m e a n i n g l e s s " .  501  So. 2nd 

748 a t  751. The C o u r t  i n  J e r n i q a n  c o n c l u d e d  t h e  f o l l o w i n g :  

" I n  t h e  p r e s e n t  case,  however ,  t h e  p l a i n t i f f  was 

n o t  i n j u r e d  by a f a m i l y  member. N e i t h e r  d i d  t h e  

p o l i c y  e x c l u d e  l i a b i l i t y  c o v e r a g e  for  i n j u r i e s  

c a u s e d  by f r i e n d s  o f  t h e  i n s u r e d .  Thus ,  d e c l a r i n g  

t h e  u n i n s u r e d  m o t o r i s t  e x c l u s i o n  i n v a l i d  does n o t  

d e f e a t  any  v a l i d  l i a b i l i t y  e x c l u s i o n .  The 

p l a i n t i f f  is  l e g a l l y  e n t i t l e d  t o  r e c o v e r  from t h e  

operator  of t h e  motor v e h i c l e  which  c a u s e d  h i s  

i n j u r i e s .  A c c o r d i n g l y ,  u n d e r  Boynton ,  t h e  i n s u r e r  

is  r e q u i r e d  by law t o  p r o v i d e  u n i n s u r e d  m o t o r i s t  

b e n e f i t s  t o  i t s  i n s u r e d . "  501  So. 2nd a t  7 5 1  and  

752. 

A s  i n  J e r n i g a n ,  t h e  s t a t u t o r y  e x c l u s i o n s  of S t a t e  Farm's 

p o l i c y  a re  c o n t r a r y  t o  p u b l i c  p o l i c y  and s h o u l d  be h e l d  i n v a l i d .  

A b s e n t  v a l i d  r e a s o n a b l e  e x c l u s i o n s  s u c h  a s  those s u p p o r t e d  i n  R e i d  and 

i n  A l l s t a t e  I n s u r a n c e  C o .  v s .  Boynton ,  486 So. 2nd 552 ( F l a .  1 9 8 6 )  

a v a i l a b i l i t y  of u n i n s u r e d  m o t o r i s t  b e n e f i t s  c i r c u m s t a n c e s  s u c h  as  

t h e s e  s h o u l d  b e  s u p p o r t e d .  The p u b l i c  p o l i c y  b e h i n d  F l o r i d a  S t a t u t e s ,  

5627 .727(1 )  is  d e s i g n e d  t o  p r o v i d e  i n s u r a n c e  c o v e r a g e  t o  t h o s e  who a re  
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o t h e r w i s e  l e g a l l y  e n t i t l e d  t o  r ecove r  damages a s  i f  t h e  t o r t  f e a s o r  

had c a r r i e d  l i a b i l i t y  i n s u r a n c e .  Had t h e  d r i v e r  o f  t h e  P e t i t i o n e r ' s  

v e h i c l e  carried l i a b i l i t y  cove rage ,  c l e a r l y  there  would have been no 

p u b l i c  p o l i c y  t o  p r e v e n t  P e t i t i o n e r  from making a c l a i m  under s u c h  

coverage .  There  e x i s t s ,  t h e r e f o r e ,  no v a l i d  o r  u s e f u l  purpose  i n  

denying  coverage  t o  an au tomobi l e  owner who is i n j u r e d  w h i l e  a 

pas senge r  i n  her v e h i c l e  d r i v e n  by a n  un insu red  non-family member. A n  

i n s u r e d  i n  s u c h  a case c o u l d ,  and d i d ,  r e a s o n a b l y  e x p e c t  t o  be  

p r o t e c t e d  i n  t h i s  s i t u a t i o n  by t h e  pu rchase  o f  bo th  l i a b i l i t y  and 

un insu red  m o t o r i s t  b e n e f i t s .  Absent t h e  clear l e g i s l a t i v e  d i r e c t i v e  

t o  t h e  c o n t r a r y  o r  p u b l i c  p o l i c y  mandate by t h e  c o u r t ,  t h e  

P e t i t i o n e r ' s  un insu red  m o t o r i s t  p r o t e c t i o n  b e n e f i t s  shou ld  be 

a v a i l a b l e .  
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CONCLUSION 

T h a t  t h e  p o l i c y  p r o v i s i o n s  o f  t h e  Responden t  p r e c l u d i n g  t h e  

P e t i t i o n e r  from making a claim under  h e r  u n i n s u r e d  m o t o r i s t  b e n e f i t s  

a r e  v o i d  a g a i n s t  p u b l i c  po l i cy  and t h e  i n t e n d e d  p u r p o s e  of F l o r i d a  

S t a t u t e s ,  § 6 2 7 . 7 2 7 ( 1 ) .  The d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of Appeal, 

F o u r t h  D i s t r i c t ,  c o n f i r m i n g  t h e  lower c o u r t ' s  Motion t o  D i s m i s s  i n  

f a v o r  of t h e  Responden t  s h o u l d  b e  r e v e r s e d .  
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