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STATEMENT OF THE CASE AND FACTS 

At his trial, the Petitioner was convicted of Sexual Battery and 

Possession of a Controlled Substance. The Defendant's guidelines sen- 

tence was 4 1/2 to 5 1/2 years (T. 8 7 4 ) .  The Defendant was sentenced 

to 15 years and 5 years consecutively, totalling 20 years (T. 885) .  

The sole reason given for the guidelines deviation ( R .  6 4 )  was 

that the Petitioner abused his familial authority and trust with his 

daughter. 

The Petitioner appealed this issue to the Third District Court of 

Appeal which issued an opinion (A. l-Z), affirming the Petitioner's con- 

viction. The Petitioner's timely Motion for Rehearing (A. 3-41 was denied. 

This appeal follows. 



INTRODUCTION 

The P e t i t i o n e r  was the a p p e l l a n t  i n  the d i s t r i c t  c o u r t  and the 

defendant  i n  the t r i a l  c o u r t .  

d i s t r i c t  c o u r t  and t h e  p r o s e c u t i o n  i n  the t r i a l  c o u r t .  

be r e f e r r e d  t o  as they s t a n d  i n  t h i s  c o u r t .  

by the le t ter  "R". 

le t ter  T . References  t o  the d i s t r i c t  c o u r t ' s  o p i n i o n  ( i n c l u d e d  i n  

P e t i t i o n e r ' s  Appendix) w i l l  be  by the le t te r  "A". 

added u n l e s s  o t h e r w i s e  i n d i c a t e d .  

The Respondent w a s  the a p p e l l e e  i n  t h e  

The p a r t i e s  w i l l  

Record r e f e r e n c e s  w i l l  be 

References  t o  the t r i a l  t r a n s c r i p t s  w i l l  be  by the 
11 I t  

A l l  emphasis i s  
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QUESTION PRESENTED 

Whether The Opinion Of The Distr ic  Court 
Of Appeal, Third D i s t r i c t ,  I n  The I n s t a n t  
Case, Is I n  Direct C o n f l i c t  With The 
Opinions of This  Court  I n  Davis v. S t a t e ,  
517 So29 670 ( F l a .  1987);  Hall v.  S t a t e ,  
516 So2d 692 ( F l a .  1988) And Of The F i f t h  
Dis t r ic t  Court of Appeal i n  Odom v. S t a t e ,  
15 FLW D1347 ( F l a .  5 DCA 1990) I n  That 
The C r i m e  Of Which P e t i t i o n e r  Was Con- 
v i c t e d  Of Committing Against  H i s  1 9 - y e a r  
o l d  Emancipated Daughter, Who Did Not 
Reside With H i m ,  Was Not Direct ly  Related 
To The Trus t  Conferred On The P e t i t i o n e r  
And That T r u s t  Was Not The Factor  That 
Made Poss ib l e  The Commission Of The C r i m e ,  
Thereby Providing A Val id  Basis For 
Deviat ing From The Sentencing Guidel ines  



SU! , I~ lA i?Y  OF THE A R G U M E I J T  

T t i E  T R  I A I -  C O U R T  E R R E D  I N  S E [ . I T E l . I C I  i4G T t i E  D E F E N D A N T  O U T S I D E  ( A B O V E )  

T H E  S E N T E N C I N G  G U I D E L I N E S  S O L E L Y  O N  T H E  B A S I S  OF A V I O L A T I O N  OF 

F A M I L I A L  TRUST.  T I i E  V I C T I N  WAS T H E  D E F E N D A N T ' S  E M A N C I P A T E D  I g - Y E A i ?  

O L D  D A U G t i T E R  WHO D I D  N O T  L i V E  W I T H  T H E  D E F E N D A N T .  T H E  C R I M E  WAS N O T  

M A D E  P O S S I B L E  D U E  T O  A B R E A C H  O F  T R U S T ,  B U T  B E C A U S E  OF T H E  V I C T I F I ' S  

F E A R  OF P H Y S I C A L  V I O L E N C E .  

-4 -  



ARGUMENT 

The Opinion Of The D i s t r i c t  Court  O f  Appeal, 
Third D i s t r i c t ,  I n  The I n s t a n t  Case, Is  I n  
Direct C o n f l i c t  With The Opinions O f  This  Court  
I n  Davis v.  S t a t e ,  517 So2d 670 ( F l a .  1 9 8 7 ) ;  
Hall v. S t a t e ,  517 So2d 692  ( F l a .  1988) And O f  
The F i f t h  Dis t r ic t  Court O f  Appeal I n  Odom v. 
S t a t e ,  15 FLW D1347 ( F l a .  5 DCA 1990)  I n  That  
T h e r i m e  Of Which P e t i t i o n e r  Was Convicted 
Of Committing Against  H i s  19 year o l d  Daughter, 
Who Did Not Reside With H i m ,  Was Not Di rec t ly  
Related To The T r u s t  Conferred On The P e t i t i o n e r  
And That T r u s t  Was Not The Fac tor  That Made 
Poss ib l e  The Commission O f  The C r i m e ,  Thereby 
Providing A Valid Basis For Devia t ing  From 
The Sentencing Guide l ines .  

The P e t i t i o n e r  w a s  charged wi th  and conv ic t ed  of sexual  b a t t e r y  

by means of phys i ca l  fo rce  n o t  l i k e l y  t o  cause  s e r i o u s  i n j u r y  (R. 7 ) .  

B-was 19 a t  t h e  time. She d i d  n o t  l i v e  w i t h  t h e  P e t -  

t i o n e r .  She had n o t  seen t h e  P e t i t i o n e r  f o r  some t i m e .  She w a s  no t  

i n  t h e  P e t i t i o n e r ' s  custody. 

because he was h e r  f a t h e r ,  bu t  because she d i d n ' t  want t o  g e t  h i t  any- 

more (v io lence)  and wanted t o  run bu t  could n o t  l e a v e  h e r  son (T.  383). 

She d i d  not  submit t o  t h e  P e t i t i o n e r  

Unti l  she was h i t  she r e fused  t o  submit (T .  373) .  

I n  c o n t r a s t  t o  t h e  case c i t e d  i n  t h e  D i s t r i c t  Court op in ion ,  

B-was no t  a minor ( 1 9 ) ,  was no t  r e t a r d e d ,  was emancipated wi th  

a c h i l d  of her own, d i d  n o t  l i v e  wi th  t h e  p e t i t i o n e r  and w a s  n o t  i n  h i s  

custody. She d i d  n o t  submit due t o  men ta l  i n c a p a c i t y  o r  t ende r  age o r  

because she depended on the p e t i t i o n e r .  

refused h i s  advances and he h i t  he r .  

She submit ted because she had 

The p e t i t i o n e r ' s  " f a m i l i a l  a u t h o r i t y '  

d id  no t  cause h e r  t o  submit. Violence and t h e  t h r e a t  of f u t u r e  v io lence  

d id .  

The p e t i t i o n e r  submits t h a t  h i s  sen tence  was aggrava ted /gu ide l ines  

exceeded s o l e l y  because t h e  v i c t im  was a r e l a t i v e .  H e  submits  t h a t  t h a t  

i s  not  a clear and convincing reason f o r  g u i d e l i n e s  d e p a r t u r e .  I f  i t  

were, any wor th less  check between cous ins  would be a b a s i s  f o r  depa r tu re  
- 5 -  



and a j a i l  sentence.  

could be sentenced t o  t h e  s t a t u t o r y  maximum. 

who s tea l  from t h e i r  p a r e n t s  ( t o  suppor t  a drug h a b i t  o r  o therwise)  would 

f a c t  t h e  prospec t  of p r i s o n  f o r  t h e i r  f i r s t  c o n v i c t i o n ,  l i k e  t h i s  defendant  

A c h i l d  (of 18 o r  50) s t e a l i n g  from h i s  p a r e n t  ( 

How many teenage b h i l d r e n  

(he had never  prev ious ly  been ad jud ica t ed  f o r  a crime). 

I n  i t s  opin ion ,  t h e  Dis t r ic t  Court s t a t e d ,  i n  p e r t i n e n t  pa r t :  

I n  our  view t h e  same r u l e  (as t o  f a m i l i a l  a u t h o r i t y )  a p p l i e s  notwith-  

s tanding  that  t h e  rape  v i c t i m  i s  t h e  Defendant 's  emancipated teen-aged 

daughter .  

wi th  h e r  i n f a n t  c h i l d ,  back t o  h e r  f a t h e r ' s  home f o r  a v i s i t  where she 

It  was t h e  f a m i l i a l  r e l a t i o n s h i p  which brought t h e  g i r l ,  a long 

was forced  t o  submit t o  h e r  f a t h e r ' s  advances under t h e  t h r e a t  of v io l ence .  

The s o l e  a u t h o r i t y  c i t e d  i n  the D i s t r i c t  Court op in ion  was Gopaul v .  

S ta te ,  536 So2d 296 ( F l a .  3d DCA 1988) ,  a c a s e  i n  which a 19-year-old 

@ a s s a u l t e d  a nineteen-month-old baby cous in  while  b a b y s i t t i n g .  

abuse of f a m i l i a l  t r u s t  improper i n  a case where a wife  k i l l e d  h e r  hus- 

band while he was s l eep ing  i n  t h e  marital bed f i n d i n g  t h a t :  

I n  t h e  i n s t a n t  case, no p h r t i c u l a r  t r u s t  
bestowed on Davis by t h e  v i c t im  formed t h e  
foundat ion of t h e  crime; the crime was n o t  
d i r e c t l y  r e l a t e d  t o  a s p e c i f i c  t r u s t  as i n  
t h e  above cases  (P .  674) 

Davis, i n  c o n t r a s t ,  d i d  n o t  t ake  advantage 
of a p o s i t i o n  of au t h o r i t y  over a v i c t i m  who 
was a young c h i l d  (P .  674).  

Likewise, i n  Hall v. S t a t e ,  517 So2d 692 ( F l a .  1988) ,  t h i s  Court 

found g u i d e l i n e s  d e v i a t i o n  f o r  breach of f a m i l i a l  t r u s t  improper i n  a 

case  where pa ren t s  committed c h i l d  abuse on t h e i r  two young c h i l d r e n .  

Also, i n  Odom v. S t a t e ,  15  FLW D1347 ( F l a .  5 t h  DCA 1990) ,  the Court  found 

gu ide l ines  dev ia t ion  f o r  breach of f a m i l i a l  t r u s t  improper i n  a c a s e  

I 

' @ 

with  t h e  Defendant. 

The P e t i t i o n e r  would a l s o  no te  t h a t  t h e  ques t ion  presented  has  
- 6 ~  



p r e v i o u s l y  been c e r t i f i e d  t o  t h i s  c o u r t  i n  the cases of Wilson v .  S t a t e ,  

548 So2d 874 ( F l a .  1 s t  DCA 1989) and Cumbie v.  S t a t e ,  15  FLW Dt618 ( F l a .  

1s t  DCA 1990) .  

I n  l i g h t  of the f a c t s  of t h i s  case, the P e t i t i o n e r  submi t s  t h a t  h i s  

s e n t e n c e  i s  i n  d i r e c t  c o n f l i c t  w i t h  t h i s  C o u r t ' s  o p i n i o n s  i n  Hall v.  S t a t e  

s u p r a ,  and Davis v. S t a t e ,  s u p r a  and tha t  he must be  r e s e n t e n c e d .  

- 7 -  
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CONCLUSION 

Based on the foregoing facts, arguments, and authorities, the 

Petitioner respectfully requests this Honorable Court to accept 

Jurisdiction of this Cause. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished by mail to the Office of the Attorney General at 401 N.W. 

Avenue, Miami, Florida 33128, on this 7 day of August, 1990. 
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