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STATEMENT OF THE CAS E AND FACTS 

On March 1 0 ,  1986,  t h e  S t a t e  f o r  t h e  T h i r t e e n t h  J u d i c i a l  

C i r c u i t  i n  and f o r  H i l l s b o r o u g h  County,  F l o r i d a ,  f i l e d  an  informa- 

t i o n  c h a r g i n g  t h e  P e t i t i o n e r ,  PEDRO FERNANDEZ, w i t h  d e l i v e r y  of  

c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13(1)  (e )  , F l o r i d a  S t a t u t e s  

(19851, and p o s s e s s i o n  of c o c a i n e  i n  v i o l a t i o n  of  s e c t i o n  

893.13(1)  (a) 2, F l o r i d a  S t a t u t e s  (19851, b o t h  of which a l l e g e d l y  

occur red  on September 1 8 ,  1986 (R6, 7 ) .  On J u l y  1 6 ,  1986,  M r .  

Fernandez e n t e r e d  p l e a s  of g u i l t y  t o  b o t h  c h a r g e s  and was p l a c e d  on 

three  y e a r s  of c o n c u r r e n t  p r o b a t i o n  (R10-12). On December 10, 

1986,  t h e  S t a t e  A t t o r n e y  f i l e d  an i n f o r m a t i o n  c h a r g i n g  M r .  

Fernandez w i t h  t h e  fo l lowing :  two c o u n t s  of d e l i v e r y  of c o c a i n e  i n  

v i o l a t i o n  of s e c t i o n  893.13(1)  ( a ) l ,  F l o r i d a  S t a t u t e s  (1985) ;  two 

c o u n t s  of p o s s e s s i o n  of c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  

893.13(1)  (e)  , F l o r i d a  S t a t u t e s  (1985) ;  and c o n s p i r a c y  t o  d e l i v e r  

c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13(1)  (a )  (11, F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  and s e c t i o n  777 .04 (3 ) ,  F l o r i d a  S t a t u t e s  (1985) .  The d a t e s  

of these a l l e g e d  o f f e n s e s  were November 1 8  and 19 ,  1986 (R33-35). 

On J a n u a r y  2 1 ,  1987,  M r .  Fernandez e n t e r e d  n o l o  c o n t e n d e r e  p l e a s  t o  

one c o u n t  t o  d e l i v e r ,  one c o u n t  of p o s s e s s i o n ,  and one c o u n t  of 

c o n s p i r a c y  t o  d e l i v e r .  H e  was t h e n  p l a c e d  on c o n c u r r e n t  terms of 

two y e a r s  of community c o n t r o l  (R38-43). A t  t h i s  same t i m e  M r .  

Fernandez was a l s o  charged  i n  a n o t h e r  i n f o r m a t i o n  w i t h  p o s s e s s i o n  

of c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13(1)  ( e ) ,  F l o r i d a  S t a t u t e s  

(1985) ; and p o s s e s s i o n  of p a r a p h e r n a l i a  i n  v i o l a t i o n  of s e c t i o n  

893.147(1) ( a ) ,  F l o r i d a  S t a t u t e s  (1985) .  The o f f e n s e s  a l l e g e d l y  
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o c c u r r e d  on November 201 1986 (R57, 5 8 ) .  M r .  F e r n a n d e z  a p p a r e n t l y  

a l s o  p l e a d  t o  t h e s e  c h a r g e s ,  was g i v e n  t i m e  s e r v e d  on t h e  p a r a p h e r -  

n a l i a  c h a r g e ,  and was g i v e n  two c o n c u r r e n t  p r o b a t i o n s  on t h e  

p o s s e s s i o n  c h a r g e s  (R42, 62-65) .  

Due t o  t h e  f i l i n g  and c o n v i c t i o n s  o f  t h e  November 1986 

c h a r g e s ,  an  a f f i d a v i t  of v i o l a t i o n  o f  p r o b a t i o n  was f i l e d  i n  t h e  

September  1986 case (R13-15).  On May 27 ,  1987 ,  a f f i d a v i t s  of 

v i o l a t i o n  of  community c o n t r o l  were f i l e d  i n  t h e  o t h e r  two cases 

(R51) .  On May 28,  1987 ,  t h e  t r i a l  c o u r t  c o n d u c t e d  a v i o l a t i o n  of 

p roba t ion /communi ty  c o n t r o l  h e a r i n g .  A t  t h a t  h e a r i n g  M r .  F e r n a n d e z  

admi t ted  t o  t h e  a l l e g a t i o n  o f  hav ing  v i o l a t e d  h i s  p r o b a t i o n  on 

September  1986 c h a r g e s  and t e s t i m o n y  e s t a b l i s h e d  h i s  hav ing  

v i o l a t e d  h i s  community c o n t r o l .  A f t e r  h e a r i n g  t h e  e v i d e n c e ,  t h e  

t r i a l  c o u r t  revoked  Mr. F e r n a n d e z ' s  community c o n t r o l  and p r o b a t i o n  

(R80-90, 22,  51, 7 1 ) .  a 
On t h e  same d a t e  t h e  c o u r t  s e n t e n c e d  M r .  F e r n a n d e z  as 

f o l l o w s :  f o r  t h e  September  1986 c h a r g e s  he  r e c e i v e d  30 months 

impr isonment  each w i t h  c r e d i t  f o r  55  d a y s ,  s a i d  s e n t e n c e s  t o  r u n  

c o n c u r r e n t  w i t h  e a c h  o t h e r  b u t  c o n s e c u t i v e  t o  t h e  November c h a r g e s ;  

f o r  t h e  November 1 8  c h a r g e s  h e  r e c e i v e d  3 1/2  y e a r s  impr isonment  

w i t h  c r e d i t  f o r  64 d a y s  t i m e  s e r v e d ,  s a i d  s e n t e n c e s  t o  r u n  

c o n c u r r e n t  w i t h  e a c h  o t h e r  b u t  c o n s e c u t i v e  t o  t h e  September  1986 

c h a r g e s  and t h e  November 1 9 ,  1986 ,  c h a r g e ;  and f o r  t h e  November 198  

1986 ,  c h a r g e  he  r e c e i v e d  3 1 /2  y e a r s  of impr isonment  w i t h  c r e d i t  

f o r  64 d a y s  s e r v e d ,  s a i d  s e n t e n c e  t o  r u n  c o n s e c u t i v e  t o  t h e  

September  1986 and November 1 8 ,  1986 ,  c h a r g e s .  T h i s  came t o  a 
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t o t a l  o f  9 1 /2  y e a r s  impr i sonmen t .  The g u i d e l i n e s  recommended 

community c o n t r o l  o r  1 2  t o  30 months ,  and t h e  o n e - c e l l  bump u p  f o r  

a v i o l a t i o n  of p roba t ion /communi ty  c o n t r o l  would have  allowed f o r  

2 1 /2  t o  3 1/2 years impr i sonmen t  (R16-21, 40 ,  41 ,  44-50, 66-70, 

72 ,  7 3 ) .  

On J u n e  8 ,  1987 ,  M r .  F e r n a n d e z  f i l e d  a mot ion  t o  c o r r e c t  

s e n t e n c e  b a s e d  on t h e  upward d e p a r t u r e  from t h e  g u i d e l i n e s  w i t h o u t  

r e a s o n s .  T h i s  mot ion  was d e n i e d  on J u n e  1 5 ,  1987 (R74, 100-110). 

M r .  F e r n a n d e z  t ime ly  f i l e d  h i s  n o t i c e  of appeal on a l l  t h r e e  cases 

on J u n e  18 ,  1987 (R75) ;  and on J u l y  25,  1990 ,  t h e  Second D i s t r i c t  

C o u r t  of Appeal h e l d  t h a t  t h e  c o n s e c u t i v e  s e n t e n c e s  were a 

d e p a r t u r e  from t h e  g u i d e l i n e s .  The c o u r t ,  however ,  remanded t h e  

case w i t h  t h e  u n d e r s t a n d i n g  t h a t  t h e  t r i a l  c o u r t  c o u l d  d e p a r t  i f  i t  

s u p p l i e d  v a l i d  w r i t t e n  r e a s o n s .  a 
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UME 

T h i s  c o u r t  h a s  a l r e a d y  d e c i d e d  i n  p r e v i o u s  cases t h a t  

m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  are n o t  a v a l i d  r e a s o n  f o r  

d e p a r t u r e  f rom t h e  g u i d e l i n e s .  I n  a d d i t i o n ,  t h i s  C o u r t  h a s  h e l d  

t h a t  t r i a l  c o u r t s  c a n n o t  d e p a r t  from t h e  g u i d e l i n e s  i n  a p r o b a t i o n  

or  community c o n t r o l  v i o l a t i o n  case. 
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ARGUMENT 

ISSUE 

WHETHER A TRIAL COURT CAN DEPART 
FROM THE G U I D E L I N E S  I N  A PROBATION 
OR COMMUNITY CONTROL VIOLATION CASE? 

From t h e  f ac t s  o f  t h i s  case it is r e a d i l y  a p p a r e n t  t h a t  

t h e  Second Dis t r ic t  C o u r t  o f  Appeal is a l l o w i n g  t r i a l  c o u r t s  t o  

d e p a r t  from g u i d e l i n e  s e n t e n c e s  -- i f  w r i t t e n  r e a s o n s  are g i v e n  -- 
on v i o l a t i o n  of p r o b a t i o n  and community c o n t r o l  cases. I t  is d o i n g  

so  unde r  t h e  j u s t i f i c a t i o n  t h a t  s e v e r a l  v i o l a t i o n s  are a r e a s o n  f o r  

a d e p a r t u r e .  T h i s  C o u r t  h a s  h e l d ,  however ,  t h a t  m u l t i p l e  v i o l a -  

t i o n s  of p r o b a t i o n  and/or  community c o n t r o l  c a n n o t  b e  used  as a 

r e a s o n  t o  d e p a r t  from t h e  g u i d e l i n e s .  I n  a d d i t i o n ,  t h i s  C o u r t  h a s  

h e l d  t h a t  t r i a l  c o u r t s  c a n n o t  depar t  from t h e  g u i d e l i n e s  i n  a 

p r o b a t i o n  or community c o n t r o l  v i o l a t i o n  case. I n  s e v e r a l  cases 

t h e  Second D i s t r i c t  C o u r t  of Appeal c e r t i f i e d  t h i s  practice t o  t h i s  

C o u r t  w i t h  t h e  f o l l o w i n g  q u e s t i o n :  

Has t h e  Supreme C o u r t  i n  R e e  v .  S t a t e  1 4  
F.L.W. 565 (Fla .  Nov. 1 6 ,  19891,  and Lamber t  
y. S t a t e ,  545 So.2d 838 (F la .  1 9 8 9 ) ,  r eceded  
from t h e  h o l d i n g  i n  Adams V .  S t a t e  , 490 So.2d 
53  (F la .  19861,  i n  which  i t  found t h a t  where a 
d e f e n d a n t  p r e v i o u s l y  p l a c e d  on p r o b a t i o n ,  h a s  
r e p e a t e d l y  v i o l a t e d  t h e  terms of h i s  p r o b a t i o n  
a f t e r  hav ing  had h i s  p r o b a t i o n  r e s t o r e d ,  t h a t  
a t r i a l  c o u r t  may u s e  t h e  m u l t i p l e  v i o l a t i o n s  
of p r o b a t i o n  as a v a l i d  r e a s o n  t o  s u p p o r t  a 
d e p a r t u r e  s e n t e n c e  beyond t h e  one  c e l l  bump 
f o r  v i o l a t i o n  of p r o b a t i o n  u n d e r  § 3.701(D)-  
( 1 4 ) ,  Fla .  S t a t .  ( 1 9 8 4 ) ?  

The new c i t a t i o n  f o r  &g b a s e d  on a mot ion  f o r  r e h e a r i n g  is - 
565 So.2d 1329 (Fla .  1 9 9 0 ) .  
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T h i s  q u e s t i o n  was c e r t i f i e d  i n  1 6  cases and is p r e s e n t l y  p e n d i n g  

b e f o r e  t h i s  C o u r t  i n  W i l l i a m s .  e t  a l . ,  v .  S t a t e  , Case N o .  75,919.  

The Second D i s t r i c t  C o u r t  of Appeal d i d  n o t  men t ion  

W i l l i a m s  i n  M r .  F e r n a n d e z ' s  o p i n i o n .  The Second Dis t r ic t  C o u r t  of 

Appeal m e r e l y  c i t e d  t o  case law t h a t  a l lows a t r i a l  c o u r t  t o  d e p a r t  

from t h e  g u i d e l i n e s  upon remand f o r  r e s e n t e n c i n g  i f  i t  d i d  n o t  

r e a l i z e  i t  was n o t  d e p a r t i n g  when it i n i t i a l l y  imposed t h e  

s e n t e n c e .  T h a t  p o i n t  of law is n o t  t h e  i s s u e  here. The i s s u e  is 

t h a t  t h e  Second D i s t r i c t  C o u r t  of Appeal is a l l o w i n g  f o r  d e p a r t u r e s  

on v i o l a t i o n  of p r o b a t i o n  or  community c o n t r o l  cases. T h i s  p o l i c y  

h a s  been  r e j e c t e d  by t h i s  C o u r t  i n  m, swra, and Lamber t ,  -. 
I t  h a s  a l s o  been  r e j e c t e d  by two o t h e r  d i s t r i c t  c o u r t s  of appeal i n  

Maddox v .  S t a t e  , 553 So.2d 1380 ( F l a .  5 t h  DCA 1 9 8 9 ) ;  and I r i w r v  

v. S t a t e ,  1 5  F.L.W. D1288 ( F l a .  3d DCA May 8, 1 9 9 0 ) .  The F i f t h  and 

T h i r d  D i s t r i c t  C o u r t s  of Appeal h e l d  t h a t  m u l t i p l e  v i o l a t i o n s  of 

p r o b a t i o n  were n o  l o n g e r  v a l i d  r e a s o n s  f o r  a g u i d e l i n e s  d e p a r t u r e .  

T h i s  C o u r t ' s  h o l d i n g  on t h e  s u b j e c t  as set  f o r t h  i n  &g and Lamber t  

is t h a t  "w d e p a r t u r e  s e n t e n c e  f o r  p r o b a t i o n  v i o l a t i o n  is 

i m p e r m i s s i b l e  i f  it e x c e e d s  t h e  o n e - c e l l  i n c r e a s e  p e r m i t t e d  by t h e  

s e n t e n c i n g  g u i d e l i n e s . "  Lamber t ,  545 So.2d a t  842; &g, 565 So.2d 

a t  1331.  

The p o l i c y  a rgument  i n  f a v o r  of u p h o l d i n g  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  as  a r e a s o n  t o  d e p a r t  is p resumab ly  t h a t  

p r o b a t i o n e r s  who are g i v e n  a second  c h a n c e  w a r r a n t  more pun i shmen t  

t h a n  t h o s e  who have had o n l y  one  c h a n c e .  T h i s  a rgument  is unsound,  

b e c a u s e  t h e  amount o f  mercy shown i n i t i a l l y  d o e s  n o t  l o g i c a l l y  
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corre la te  w i t h  t h e  amount o f  pun i shmen t  imposed l a t e r  when t h e  

mercy is wi thdrawn.  T w i c e  as much mercy d o e s  n o t  l o g i c a l l y  j u s t i f y  

twice as much pun i shmen t .  The g u i d e l i n e s  a l r e a d y  p r o v i d e  f o r  a 

o n e - c e l l  i n c r e a s e  i n  t h e  recommended s e n t e n c e  f o r  a v i o l a t i o n  o f  

p r o b a t i o n .  I f  a c o u r t  c o n c l u d e s  t h a t  a f i r s t  v i o l a t i o n  is n o t  s o  

e g r e g i o u s  t h a t  i t  w a r r a n t s  i n c a r c e r a t i o n ,  t h e n  it is i n c o h e r e n t  t o  

s a y  t h a t  t h i s  same n o n - e g r e g i o u s  v i o l a t i o n  c o u l d  w a r r a n t  i n c r e a s i n g  

t h e  s e n t e n c e  t o  t h e  s t a t u t o r y  maximum when t h e  c o u r t  d e t e r m i n e s  t h e  

amount of pun i shmen t  t o  impose on a second  v i o l a t i o n .  Such a r u l e  

would e n t i c e  j u d g e s  t o  o f f e r  p r o b a t i o n  t o  d e f e n d a n t s  twice and 

t h e r e b y  g i v e s  them t h e  rope t o  hang t h e m s e l v e s .  
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CONCLUSION 

F e r n a n d e z  asks fo r  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  
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1. D e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  
of Appeal i n  F e r n a n d e z  V. S t a t e  I 564 So.2d 272 
( F l a .  2d DCA 1 9 9 0 ) .  
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HALL, Judge. 

The appellant Pedro Fernandez challenges the sentences 

he received after he was found to have violated conditions of 

probation and community Control in three cases in which he was 

convicted of various drug offenses. We agree with the appellant 
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