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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  PEDRO FERNANDEZ, was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal and t h e  D e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  Respondent ,  t h e  S t a t e  of F l o r i d a ,  was t h e  Appellee i n  t h e  

Second Dis t r ic t  C o u r t  of Appeal. The a p p e n d i x  t o  t h i s  brief 

c o n t a i n s  a copy  of t h e  d e c i s i o n  r e n d e r e d  J u l y  25 ,  1990.  

1 



STATEMENT OF THE CASE AND FACTS 

On March 1 0 ,  1986,  t h e  S t a t e  f o r  t h e  T h i r t e e n t h  J u d i c i a l  

C i r c u i t  i n  and f o r  H i l l s b o r o u g h  County,  F l o r i d a ,  f i l e d  an informa- 

t i o n  c h a r g i n g  t h e  P e t i t i o n e r ,  PEDRO FERNANDEZ, w i t h  d e l i v e r y  of  

c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13(1) ( e l ,  F l o r i d a  S t a t u t e s  

(1985) , and p o s s e s s i o n  of  c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  

893.13 (1) (a )  2,  F l o r i d a  S t a t u t e s  (1985) , b o t h  of which a l l e g e d l y  

occur red  on September 18 ,  1986. On J u l y  1 6 ,  1986, M r .  Fernandez 

e n t e r e d  pleas of  g u i l t y  t o  b o t h  c h a r g e s  and was p l a c e d  on three 

y e a r s  of c o n c u r r e n t  p r o b a t i o n .  On December 1 0 ,  1986, t h e  S t a t e  

A t to rney  f i l e d  an i n f o r m a t i o n  c h a r g i n g  M r .  Fernandez w i t h  t h e  

f o l l o w i n g :  two c o u n t s  of d e l i v e r y  of c o c a i n e  i n  v i o l a t i o n  of 

s e c t i o n  893.13(1) ( a ) l ,  F l o r i d a  S t a t u t e s  (1985) ;  two c o u n t s  of 

p o s s e s s i o n  of c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13(1) (e) , F l o r i d a  0 
S t a t u t e s  (1985) ; and c o n s p i r a c y  t o  d e l i v e r  c o c a i n e  i n  v i o l a t i o n  of 

s e c t i o n  893.13(1)  (a )  (1), F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  and s e c t i o n  

777 .04 (3 ) ,  F l o r i d a  S t a t u t e s  (1985) . The d a t e s  of t h e s e  a l l e g e d  

o f f e n s e s  were November 1 8  and 1 9 ,  1986. On J a n u a r y  2 1 ,  1987, M r .  

Fernandez e n t e r e d  n o l o  c o n t e n d e r e  p l e a s  t o  one c o u n t  t o  d e l i v e r ,  

one c o u n t  of p o s s e s s i o n ,  and one c o u n t  of  c o n s p i r a c y  t o  d e l i v e r .  

H e  was t h e n  p l a c e d  on c o n c u r r e n t  terms of  two y e a r s  of community 

c o n t r o l .  A t  t h i s  same t i m e  M r .  Fernandez was a l s o  charged  i n  

a n o t h e r  i n f o r m a t i o n  w i t h  p o s s e s s i o n  of  c o c a i n e  i n  v i o l a t i o n  of  

s e c t i o n  893.13(1) ( e ) ,  F l o r i d a  S t a t u t e s  (1985) ; and p o s s e s s i o n  of 

p a r a p h e r n a l i a  i n  v i o l a t i o n  of s e c t i o n  893.147(1) ( a ) ,  F l o r i d a  

S t a t u t e s  (1985) .  The  o f f e n s e s  a l l e g e d l y  occur red  on November 20, 
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1986. M r .  F e r n a n d e z  a p p a r e n t l y  a l s o  p l e a d  t o  t h e s e  c h a r g e s ,  was 

g i v e n  t i m e  s e r v e d  on t h e  p a r a p h e r n a l i a  c h a r g e ,  and was g i v e n  two 

c o n c u r r e n t  p r o b a t i o n s  on t h e  p o s s e s s i o n  c h a r g e s .  
0 

Due t o  t h e  f i l i n g  and c o n v i c t i o n s  of t h e  November 1986 

c h a r g e s ,  a n  a f f i d a v i t  of v i o l a t i o n  of p r o b a t i o n  was f i l e d  i n  t h e  

September 1986 case. On May 27 ,  1987, a f f i d a v i t s  of v i o l a t i o n  of 

community c o n t r o l  were f i l e d  i n  t h e  o t h e r  two cases. On May 28, 

1987, t h e  t r i a l  c o u r t  c o n d u c t e d  a v i o l a t i o n  of p roba t ion /communi ty  

c o n t r o l  h e a r i n g .  A t  t h a t  h e a r i n g  M r .  F e r n a n d e z  a d m i t t e d  t o  t h e  

a l l e g a t i o n  of h a v i n g  v i o l a t e d  h i s  p r o b a t i o n  on September  1986 

c h a r g e s  and t e s t i m o n y  e s t a b l i s h e d  h i s  h a v i n g  v i o l a t e d  h i s  community 

c o n t r o l .  After h e a r i n g  t h e  e v i d e n c e ,  t h e  t r i a l  c o u r t  r evoked  M r .  

F e r n a n d e z ' s  community c o n t r o l  and p r o b a t i o n .  

On t h e  same d a t e  t h e  c o u r t  s e n t e n c e d  M r .  F e r n a n d e z  as 

fo l lows:  f o r  t h e  September  1986 c h a r g e s  h e  r e c e i v e d  30  months  

impr isonment  e a c h  w i t h  c r e d i t  f o r  55 d a y s ,  s a i d  s e n t e n c e s  t o  r u n  

c o n c u r r e n t  w i t h  e a c h  o t h e r  b u t  c o n s e c u t i v e  t o  t h e  November c h a r g e s ;  

f o r  t h e  November 18 c h a r g e s  h e  r e c e i v e d  3 1/2 y e a r s  impr i sonmen t  

w i t h  c r e d i t  f o r  64 d a y s  t i m e  s e r v e d ,  s a i d  s e n t e n c e s  t o  r u n  

c o n c u r r e n t  w i t h  e a c h  o t h e r  b u t  c o n s e c u t i v e  t o  t h e  September  1986 

c h a r g e s  and t h e  November 19, 1986, c h a r g e ;  and f o r  t h e  November 1 9 ,  

1986, c h a r g e  h e  r e c e i v e d  3 1 /2  y e a r s  o f  impr i sonmen t  w i t h  c r e d i t  

f o r  64 d a y s  s e r v e d ,  s a i d  s e n t e n c e  t o  r u n  c o n s e c u t i v e  t o  t h e  

September  1986 and November 18, 1986, c h a r g e s .  T h i s  came t o  a 

t o t a l  of 9 1/2 y e a r s  impr i sonmen t .  The g u i d e l i n e s  recommended 

community c o n t r o l  o r  1 2  t o  30 months ,  and t h e  o n e - c e l l  bump up  f o r  
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a v i o l a t i o n  of p roba t ion /communi ty  c o n t r o l  would have  a l l o w e d  f o r  

2 1/2  t o  3 1/2 y e a r s  impr isonment .  @ 
On J u n e  8,  1987,  M r .  Fe rnandez  f i l e d  a mot ion  t o  c o r r e c t  

s e n t e n c e  b a s e d  on t h e  upward d e p a r t u r e  from t h e  g u i d e l i n e s  w i t h o u t  

r e a s o n s .  T h i s  mot ion  was d e n i e d  on J u n e  1 5 ,  1987. M r .  F e r n a n d e z  

t i m e l y  f i l e d  h i s  n o t i c e  of appeal on a l l  t h r e e  cases on June  18, 

1987; and on J u l y  25, 1 9 9 0 ,  t h e  Second D i s t r i c t  C o u r t  of Appeal 

h e l d  t h a t  t h e  c o n s e c u t i v e  s e n t e n c e s  were a d e p a r t u r e  from t h e  

g u i d e l i n e s .  The  c o u r t ,  however ,  remanded t h e  case w i t h  t h e  

u n d e r s t a n d i n g  t h a t  t h e  t r i a l  c o u r t  c o u l d  d e p a r t  i f  it s u p p l i e d  

v a l i d  w r i t t e n  r e a s o n s .  

4 



SUMMARY OF THE A RGUMENT 

By a l l o w i n g  t h e  t r i a l  c o u r t  t o  d e p a r t  from a g u i d e l i n e  

s e n t e n c e  on a v i o l a t i o n  of p r o b a t i o n  and community c o n t r o l  caser 

t h e  Second D i s t r i c t  C o u r t  of Appeal is c o n f l i c t i n g  w i t h  t h i s  C o u r t  

and o t h e r  d i s t r i c t  c o u r t s  of appeal. T h i s  C o u r t  and o t h e r  d i s t r i c t  

c o u r t s  of appeal have  h e l d  t h a t  t h e  g u i d e l i n e  s e n t e n c e  w i t h  a one- 

c e l l  bump up  i s  a l l  t h a t  i s  a l l o w e d  o n c e  a d e f e n d a n t  h a s  been  

v i o l a t e d .  
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ARGUMENT 

ISSUE 

WHETHER THE D E C I S I O N  I N  FERNANDEZ V. 
STATE, Case No. 87-1824 (Fla .  2d DCA 

DISTRICT COURTS OF APPEAL AND THE 
FLORIDA SUPREME COURT ON THE ISSUE 
OF ALLOWING GUIDELINE DEPARTURES ON 

ES? 

J u l y  25, 1990)  CONFLICTS W I T H  OTHER 

VIOLATION OF COMMUNITY CONTROL CAS- 

From t h e  f a c t s  of t h i s  case i t  is  r e a d i l y  a p p a r e n t  t h a t  

t h e  Second Distr ic t  C o u r t  of  Appeal is  a l l o w i n g  t r i a l  c o u r t s  t o  

depart  from g u i d e l i n e  s e n t e n c e s  -- i f  w r i t t e n  r e a s o n s  are  g i v e n  -- 
on v i o l a t i o n  of p r o b a t i o n  and community c o n t r o l  cases. I t  is d o i n g  

s o  unde r  t h e  j u s t i f i c a t i o n  t h a t  s e v e r a l  v i o l a t i o n s  are a r e a s o n  f o r  

a d e p a r t u r e .  I n  s e v e r a l  cases t h e  Second D i s t r i c t  C o u r t  of Appeal 

c e r t i f i e d  t h i s  practice t o  t h i s  C o u r t  w i t h  t h e  f o l l o w i n g  q u e s t i o n :  

Has t h e  Supreme C o u r t  i n  Ree V .  S t a t e  ,I 1 4  
F.L.W. 565  (F la .  Nov. 1 6 ,  1 9 8 9 ) ,  and W e r t  
v.  S t a t e ,  545 So.2d 838  ( F l a .  19891,  r e c e d e d  

53  (Fla .  19861,  i n  which  i t  found t h a t  where  a 
d e f e n d a n t  p r e v i o u s l y  p l a c e d  on p r o b a t i o n ,  h a s  
r e p e a t e d l y  v i o l a t e d  t h e  terms of h i s  p r o b a t i o n  
a f t e r  h a v i n g  had h i s  p r o b a t i o n  r e s t o r e d ,  t h a t  
a t r i a l  c o u r t  may u s e  t h e  m u l t i p l e  v i o l a t i o n s  
of p r o b a t i o n  as a v a l i d  r e a s o n  t o  s u p p o r t  a 
d e p a r t u r e  s e n t e n c e  beyond t h e  one  c e l l  bump 
f o r  v i o l a t i o n  of p r o b a t i o n  unde r  § 3.701(D)-  
(141 ,  F la .  S t a t .  ( 1 9 8 4 ) ?  

0 

from t h e  h o l d i n g  i n  1 490 S002d 

T h i s  q u e s t i o n  was c e r t i f i e d  i n  1 6  cases and is p r e s e n t l y  p e n d i n g  

before  t h i s  C o u r t  i n  Wi1- e t  al., V .  S t a t e  I Case N o .  75,919. 

The new c i t a t i o n  f o r  b a s e d  on a mot ion  f o r  r e h e a r i n g  is  
1 5  F.L.W. D395 (Fla .  J u l y  1 9 ,  1 9 9 0 ) .  
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The Second D i s t r i c t  C o u r t  of Appeal d i d  n o t  men t ion  

i n  Mr. F e r n a n d e z ' s  o p i n i o n .  The Second D i s t r i c t  C o u r t  Of  

Appeal m e r e l y  c i t e d  t o  case law t h a t  a l lows  a t r i a l  c o u r t  t o  d e p a r t  

from t h e  g u i d e l i n e s  upon remand f o r  r e s e n t e n c i n g  i f  i t  d i d  n o t  

r e a l i z e  i t  was n o t  d e p a r t i n g  when i t  i n i t i a l l y  imposed t h e  

s e n t e n c e .  T h a t  p o i n t  of l a w  is n o t  t h e  i s s u e  h e r e .  The i s s u e  is 

t h a t  t h e  Second D i s t r i c t  C o u r t  of Appeal is  a l l o w i n g  f o r  d e p a r t u r e s  

on v i o l a t i o n  of p r o b a t i o n  or community c o n t r o l  cases. T h i s  p o l i c y  

h a s  been  r e j e c t e d  by t h i s  C o u r t  i n  m, -, and W e r t  SuEL=* 

I t  h a s  a l s o  been  r e j e c t e d  by two o t h e r  d i s t r i c t  c o u r t s  o f  appeal i n  

Maddox v.  St- , 553 So.2d 1380 (F la .  5 t h  DCA 1 9 8 9 ) ;  and I r i z a z y  

V. S t a t e  , 1 5  F.L.W. D1288 ( F l a .  3d DCA May 8 ,  1 9 9 0 ) .  The F i f t h  and 

T h i r d  D i s t r i c t  C o u r t s  of Appeal h e l d  t h a t  m u l t i p l e  v i o l a t i o n s  o f  

p r o b a t i o n  were no  l o n g e r  v a l i d  r e a s o n s  f o r  a g u i d e l i n e s  d e p a r t u r e .  

T h i s  C o u r t ' s  h o l d i n g  on t h e  s u b j e c t  as set  f o r t h  i n  I k c  and W e r t  

is t h a t  "any d e p a r t u r e  s e n t e n c e  f o r  p r o b a t i o n  v i o l a t i o n  is 

i m p e r m i s s i b l e  i f  it e x c e e d s  t h e  o n e - c e l l  i n c r e a s e  p e r m i t t e d  by t h e  

s e n t e n c i n g  g u i d e l i n e s . "  L_ambert I 545 So.2d a t  8 4 2 ;  Bee, 1 5  F.L.W. 

a t  S396. 

Because  of t h e  c o n f l i c t  w i t h  t h e  Second D i s t r i c t  C o u r t  of 

Appeal's practice of a l l o w i n g  d e p a r t u r e s  on v i o l a t i o n  cases and 

t h i s  C o u r t  and o t h e r  D i s t r i c t  C o u r t  of Appeal 's  h o l d i n g s  t h a t  

p r o h i b i t  s u c h  a pract ice ,  and b e c a u s e  t h i s  i s s u e  is a l r e a d y  b e f o r e  

t h i s  C o u r t  i n  W i l l - ,  e t  a l .  , t h i s  C o u r t  s h o u l d  accept j u r i s d i c -  

t i o n  o v e r  M r .  F e r n a n d e z ' s  case. &g, J o l l i e  v. S t a t e  I 405 So.2d 

418 (Fla .  1 9 8 1 ) .  
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C ONCLU S I ON 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t s ,  and 

a u t h o r i t i e s ,  P e t i t i o n e r  h a s  d e m o n s t r a t e d  t h a t  c o n f l i c t  d o e s  e x i s t  

w i t h  t h e  i n s t a n t  d e c i s i o n  and t h i s  C o u r t  and o t h e r  d i s t r i c t  c o u r t s  

of appeal s o  as t o  i n v o k e  d i s c r e t i o n a r y  r ev iew.  
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OF FLORIDA 

SECOND DISTRICT 

PEDRO FERNANDEZ, 

Appellant, 

V. 

STATE OF FLORIDA, 
1 

Appellee. 1 
1 

Opinion filed July 25, 1990. 

Appeal from the Circuit 
Court for Hillsborough County; 
Robert H. Bonanno, Acting Circuit 
Judge. 
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: i 

James Marion Moorman, 
Public Defender, and 
Deborah K. Brueckheimer, 
Assistant Public Defender, 
Bartow, for Appellant. 

Robert A. Butterworth, 
Attorney General, Tallahassee, 
and Joseph R. Bryant, 
Assistant Attorney General, 
Tampa, for Appellee. 

HALL, Judge. 

The appellant Pedro Fernandez challenges the sentences 

he received after he was found to have violated conditions of 

probation and community control in three cases in which he was 

convicted of various drug offenses. We agree with the appellant 



that the imposition of consecutive sentences in all three cases 

resulted in a total sentence that exceeded the recommended 0 
4 

guidelines range and the permissible one cell bump. 

trial court provided no written reasons in support of this 

Because the 

departure sentence we must remand for resentencing. 

trial court did not consider the sentence he imposed to be a 

departure from the guidelines, he may again depart if he supplies 

valid, written reasons therefor. Waldron v. State, 529 So.2d 772 

(Fla. 2d DCA 1988), approved in State v. Betancourt, 552 So.2d 

1107 (Fla. 1989); State v. Vanhorn, 15 F.L.W. S327 (Fla. May 31, 

Since the 

1990). 

Accordingly, we affirm the appellant's conviction but 

reverse the appellant's sentence and remand for resentencing with 

directions consistent herewith. m 9 4  
... - -  

SCHEB, A.C.J., and PATTERSON, J., Concur. 

- 2 -  
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