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P e t i t i o n e r ,  CLIFFORD DANIELS,  was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  C o u r t  of  Appeal and t h e  d e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  Respondent ,  t h e  S ta te  of F l o r i d a ,  was t h e  Appellee i n  t h e  

Second D i s t r i c t  C o u r t  of A p p e a l .  The appendix  t o  t h i s  b r i e f  

c o n t a i n s  a copy of t h e  d e c i s i o n  r e n d e r e d  September 1 4 ,  1 9 9 0 .  
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3 
STATEMENT OF THE CASE AND FACTS 

On September 26,  1985 ,  t h e  State  A t t o r n e y  f o r  t h e  

T h i r t e e n t h  J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  Coun ty ,  

F l o r i d a ,  f i l e d  a n  i n f o r m a t i o n  c h a r g i n g  t h e  P e t i t i o n e r ,  C l i f f o r d  

D a n i e l s ,  w i t h  d e l i v e r y  of m a r i j u a n a  i n  v i o l a t i o n  of s e c t i o n  

893 .13(1)  (a )  ( 2 1 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  f o r  a n  i n c i d e n t  o c c u r r i n g  

on September 5 ,  1985.  M r .  D a n i e l s  p l e a d  n o l o  c o n t e n d e r e  t o  t h e  

c h a r g e  and was placed on 4 y e a r s  of p r o b a t i o n  on November 1 8 ,  1985.  

M r .  D a n i e l s '  p r o b a t i o n  was v i o l a t e d  on Augus t  28 ,  1986 ,  and h e  was 

r e p l a c e d  on p r o b a t i o n  f o r  3 y e a r s .  M r .  D a n i e l s  v i o l a t e d  h i s  

p r o b a t i o n  a g a i n  when h e  f a i l e d  t o  report  t o  h i s  p r o b a t i o n  o f f i c e r ,  

and h e  was s e n t e n c e d  t o  5 y e a r s  impr i sonmen t  w i t h  c r e d i t  f o r  1 3 3  

d a y s  s e r v e d  on September 1 8 ,  1987.  T h i s  s e n t e n c e  was o r d e r e d  t o  

r u n  c o n s e c u t i v e  t o  t h a t  imposed i n  a r o b b e r y  c h a r g e .  

On September  1 6 ,  1986 ,  t h e  S ta te  f i l e d  a n o t h e r  i n fo rma-  

t i o n  a g a i n s t  M r .  D a n i e l s  c h a r g i n g  him w i t h  r o b b e r y  w i t h  a d e a d l y  

weapon i n  v i o l a t i o n  of s e c t i o n  812 .13(2)  ( b ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  f o r  an  i n c i d e n t  o c c u r r i n g  on Augus t  24, 1986.  M r .  D a n i e l s  

went t o  t r i a l  w i t h  a c o - d e f e n d a n t  on t h i s  c h a r g e  on November 1 8 ,  

1986,  A c t i n g  C i r c u i t  C o u r t  J u d g e  Bonanno p r e s i d i n g .  The v o i r  d i r e  

was c o n d u c t e d  on November 1 8  (R264) , b u t  t h e  j u r y  was n o t  sworn 

u n t i l  November 2 0 ,  1986.  M r .  D a n i e l s  was p r e s e n t  f o r  t h e  v o i r  

d i r e ,  b u t  h e  f a i l e d  t o  appear f o r  any  o t h e r  p a r t  of  t h e  t r i a l .  

Over o b j e c t i o n ,  t h e  t r i a l  c o u r t  c o n t i n u e d  on w i t h  t h e  t r i a l .  

Dur ing  t r i a l  t h e  j u d g e  i n s t r u c t e d  t h e  j u r y  t h a t  a n  e l e m e n t  of 

r o b b e r y  was a t empora ry  or pe rmanen t  i n t e n t  t o  d e p r i v e .  Bo th  M r .  
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D a n i e l s  and h i s  c o - d e f e n d a n t  were found g u i l t y  as  c h a r g e d  on 

November 21, 1986.  

When M r .  D a n i e l s  was e v e n t u a l l y  loca ted ,  h e  was s e n t e n c e d  

t o  9 y e a r s  impr isonment  w i t h  c r ed i t  f o r  t i m e  s e r v e d  of 1 0 1  d a y s .  

The g u i d e l i n e s  recommended 7 t o  9 y e a r s .  T h i s  s e n t e n c e  was o r d e r e d  

t o  r u n  c o n s e c u t i v e  t o  t h e  m a r i j u a n a  c h a r g e  n o t e d  above .  S e n t e n c i n g  

o c c u r r e d  on September  1 8 ,  1987.  M r .  D a n i e l s  t i m e l y  f i l e d  h i s  

N o t i c e  of Appeal on September  22 ,  1987 ,  on b o t h  t h e  r o b b e r y  and t h e  

m a r i j u a n a  c h a r g e s  and t h e s e  n o t i c e s  were c o n s o l i d a t e d .  

On appeal, M r .  D a n i e l s  r a i s e d  t h r e e  i s s u e s :  (1) t h e  

t r i a l  of  M r .  D a n i e l s  when M r .  D a n i e l s  d i s a p p e a r e d  b e f o r e  t h e  j u r y  

was sworn ,  ( 2 )  i n s t r u c t i n g  t h e  j u r y  t h a t  t h e  t a k i n g  i n  a r o b b e r y  

c a n  b e  t empora ry  or  pe rmanen t ,  and ( 3 )  d e p a r t i n g  f rom t h e  g u i d e -  

l i n e s  on a v i o l a t i o n  of  p r o b a t i o n  case. The Second D i s t r i c t  C o u r t  

of Appeal r e j e c t e d  a l l  t h r e e  a r g u m e n t s  i n  i t s  e n  banc  September  1 4 ,  

1990 ,  d e c i s i o n .  I n  t h a t  o p i n i o n  it n o t e d  it m i g h t  be i n  c o n f l i c t  

w i t h  Supreme C o u r t  and D i s t r i c t  C o u r t  of Appeal case l a w ,  b u t  d i d  

n o t  d i r e c t l y  a d m i t  i t s  c o n f l i c t  as t o  t h e  j u r y  i n s t r u c t i o n  i s s u e .  

On t h e  s e n t e n c i n g  i s s u e  t h e  Second D i s t r i c t  C o u r t  of Appeal c i t e s  

a case t h a t  is p r e s e n t l y  b e f o r e  t h i s  C o u r t  on t h e  same e x a c t  i s s u e  

of d e p a r t i n g  f rom t h e  g u i d e l i n e s  on a v i o l a t i o n  of p r o b a t i o n  case 

d u e  t o  pas t  v i o l a t i o n s .  

@ 
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SUMMARY OF THE A RGUMENT 

T h e r e  a re  two g r o u n d s  upon which  j u r i s d i c t i o n  c a n  b e  

t a k e n  i n  t h i s  case: (1) f i n d i n g  t h a t  t h e  t a k i n g  i n  a r o b b e r y  c a n  

b e  w i t h  t h e  i n t e n t  t o  " t e m p o r a r i l y "  d e p r i v e  a n o t h e r  i s  i n  d i r e c t  

c o n f l i c t  w i t h  t h i s  C o u r t  and o t h e r  D i s t r i c t  C o u r t  of Appeal case 

law t h a t  h a s  h e l d  t h e  t a k i n g  m u s t  b e  w i t h  t h e  i n t e n t  t o  "permanent -  

l y "  d e p r i v e ;  and ( 2 )  f i n d i n g  t h a t  t h e  t r i a l  c o u r t  c a n  d e p a r t  from 

t h e  g u i d e l i n e s  on a v i o l a t i o n  of p r o b a t i o n  case n o t  o n l y  c o n f l i c t s  

w i t h  t h i s  C o u r t  and o t h e r  D i s t r i c t  C o u r t  of Appeal case law b u t  is 

a l s o  an  i s s u e  p r e s e n t l y  p e n d i n g  b e f o r e  t h i s  C o u r t  on a cer t i f ied  

q u e s t i o n .  
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION I N  D a n i e l s  v .  
State, Case Numbers 87-2741 and 87- 
2742 (F la .  2d DCA S e p t .  1 4 ,  1990) , 
I S  I N  CONFLICT W I T H  FLORIDA SUPREME 
COURT AND DISTRICT COURT OF APPEAL 
O P I N I O N S  D E F I N I N G  WHAT CONSTITUTES A 
ROBBERY? 

I n  Vauahn V .  S t a t e  , 460 So.2d 505 ( F l a .  3d DCA 1984)  I t h e  

c o u r t  s t a t e d ,  " [ t l h e r e  is no  doub t  t h a t  t h e  i n t e n t  t o  Dermanentlv 

d e p r i v e  a n o t h e r  of p r o p e r t y  is an  e lement  of robbery"  (emphasis  

a d d e d ) .  I n  Green v .  S t a t e  , 414  So.2d 1171 a t  1173 ( F l a .  5 t h  D C A ) ,  

Lev. d e n i e d ,  422 So.2d 842 (F la .  19821, t h e  c o u r t  s ta ted i n  

f o o t n o t e  3 "there must be  i n  robbe ry  a s p e c i f i c  i n t e n t  t o  d e p r i v e  

rmanent lv  of h i s  p r o p e r t y . "  (Emphasis a d d e d ) .  And i n  

, 394 So.2d 979 ( F l a .  19811, t h i s  C o u r t  answered t h e  B e l l  V .  S t a t e  

f o l l o w i n g  c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e :  "Whether s p e c i f i c  

0 the Owner pe 

i n t e n t  (i.e.! t h e  i n t e n t  t o  perma n e n t l v  d e p r i v e  t h e  owner of 

p r o p e r t y )  is s t i l l  a requis i te  e l e m e n t  of t h e  crime of robbe ry  as 

now d e f i n e d  by s e c t i o n  812.13, F l o r i d a  S t a t u t e s  (1975) ." (Emphasis 

added) .  When t h e  Second D i s t r i c t  C o u r t  of Appeal r e f u s e d  t o  f i n d  

permanent d e p r i v a t i o n  a n  e lement  of robbe ry ,  it t r i e d  t o  d i s t i n -  

g u i s h  t h e  above cases by c l a i m i n g  t h a t  t h e  "permanent" p a r t  of t h e  

d e f i n i t i o n  was n o t  impor t an t  f a c t u a l l y  t o  t h e  case a t  hand and was, 

t h e r e f o r e ,  on ly  d i c t a .  P e t i t i o n e r  d i s a g r e e s  w i t h  t h i s  o p i n i o n .  

B e l l  c l e a r l y  d e f i n e d  robbe ry  as t o  t h e  i n t e n t  needed and t h i s  

d e f i n i t i o n  h a s  been c o n s i s t e n t l y  r e p e a t e d  and a p p l i e d  by o t h e r  
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D i s t r i c t  C o u r t  of Appeals. The Second D i s t r i c t  C o u r t  o f  Appeal is  

i n  d i r e c t  c o n f l i c t  w i t h  t h i s  C o u r t  and t h o s e  o t h e r  D i s t r i c t  C o u r t  

of Appeals on t h i s  i s s u e .  
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ISSUE I1 

WHETHER THE ISSUE I N  D a n i e l s ,  SuDra ,  
ON ALLOWING DEPARTURES FROM THE 
GUIDELINES ON PROBATION VIOLATION 
CASES I S  PRESENTLY PENDING BEFORE 
THIS COURT I N  ANOTHER CASE? 

M r .  D a n i e l s  c o n t e s t e d  t h e  g u i d e l i n e s  d e p a r t u r e  on h i s  

p r o b a t i o n  v i o l a t i o n  case, b u t  t h e  Second D i s t r i c t  C o u r t  of Appeal 

u p h e l d  t h e  s e n t e n c e  on t h e  b a s i s  of W- 8 559 S0.2d 

680 ( F l a .  2d DCA 1990)  . T h a t  case c o n t a i n s  a c e r t i f i e d  q u e s t i o n 1  

and is  p r e s e n t l y  p e n d i n g  b e f o r e  t h i s  C o u r t  as  Case N o .  75,919. 

Inasmuch as t h i s  C o u r t  h a s  t h e  g u i d e l i n e s  d e p a r t u r e  i s s u e  a l r e a d y  

b e f o r e  i t ,  t h i s  C o u r t  s h o u l d  accept j u r i s d i c t i o n  over  M r .  D a n i e l s '  

case. a, J o l l i e  V .  S t a t e  , 405 So.2d 418 ( F l a .  1 9 8 1 ) .  

l T h e  c e r t i f i e d  q u e s t i o n  is: 

HAS THE SUPREME COURT I N  R e e  v .  S t a t e  , 1 4  
F.L.W. 565 ( F l a .  Nov. 1 6 ,  19891,  and Lamber t  
v.  S t a t e  , 545 So.2d 838 ( F l a .  1 9 8 9 ) ,  RECEDED 

53 ( F l a .  1986)  , I N  WHICH I T  FOUND THAT WHERE A 
DEFENDANT, PREVIOUSLY PLACED ON PROBATION HAS 
REPEATEDLY VIOLATED THE TERMS OF HIS PROBATION 

A TRIAL COURT MAY USE THE MULTIPLE VIOLATIONS 
OF PROBATION AS A VALID REASON TO SUPPORT A 
DEPARTURE SENTENCE BEYOND THE ONE CELL BUMP 
FOR VIOLATION OF PROBATION UNDER S e c t i o n  
3 . 7 0 1 ( d )  ( 1 4 )  , F l o r i d a  S t a t u e s  (198411 

FROM THE HOLDINGS I N  Adams V. S t a t e  490 S0.2d 

AFTER HAVING HAD HIS PROBATION RESTORED, THAT 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t s ,  and 

a u t h o r i t i e s ,  P e t i t i o n e r  h a s  d e m o n s t r a t e d  t h a t  c o n f l i c t  d o e s  e x i s t  

w i t h  t h e  i n s t a n t  d e c i s i o n  and t h i s  C o u r t  and o t h e r  D i s t r i c t  C o u r t  

o f  Appeals s o  a s  t o  i n v o k e  d i s c r e t i o n a r y  r e v i e w .  P e t i t i o n e r  h a s  

a l s o  d e m o n s t r a t e d  t h a t  o n e  of h i s  i s s u e s  is a l s o  p r e s e n t l y  p e n d i n g  

b e f o r e  t h e  C o u r t  s o  as  t o  i n v o k e  d i s c r e t i o n a r y  r e v i e w .  
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APPENDIX 

1. Second D i s t r i c t  C o u r t  of Appeal o p i n i o n  
f i l e d  September  1 4 ,  1990.  




