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INTRODUCTION 

0 Amicus Curiae, Tampa Electric Company, ("Tampa Electric" or "the 

and reincorporated in 1949, is a public 

Florida and principally engaged in the 

on, distribution and sale of electric 

the Florida 

Fla. Stat. 

les in west 

o f  Pasco, 

Pinellas, and Polk Counties, with a population estimate at over 1,000,000. 

Tampa Electric served 453,455 customers and had 2,955 employees as o f  

December 31, 1989. In addition to the counties served by Tampa Electric, 

Pub1 ic Service Commission (IIFPSC") pursuant to Chapter 366, 

Tampa Electric has a service area covering some 2,000 square m 

central Florida, including Hillsborough County and parts 

the company serves customers within the municipal limits of the Cities of 

Tampa, Plant City, Temple Terrace, Winter Haven, Auburndale, Lake Alfred, 

Eagle Lake, Mulberry, Dade City, San Antonio, Ruskin, and Oldsmar. 

Tampa Electric has in place approximately 1,128 miles of overhead 

transmission lines and 6,687 miles o f  overhead distribution lines. The 

installed cost of these overhead facilities, net of depreciation, is 

approximately $274 million. Tampa Electric has a significant stake in the 

Court's disposition o f  this appeal. 



P o t e n t i a l  Impac t  o f  t h i s  Appeal on T a m p a E l e c t r i c ' s  Customers 

I f  the  lower  c o u r t ' s  d e c i s i o n  i n  t h i s  case i s  a f f i r m e d ,  i t  c o u l d  send 

s i g n a l s  t o  c o u n t i e s  and m u n i c i p a l i t i e s  a round t h e  s t a t e  t h a t  t h e y  a r e  f r e e  

t o  mandate underground ing  o f  u t i l i t y  f a c i l i t i e s  a t  t h e  expense o f  t h e  

genera l  body o f  t h e  u t i l i t i e s '  cus tomers .  T h i s  c o u l d  have a d e v a s t a t i n g  

impac t  on cus tomers  se rved  b y  Tampa E l e c t r i c .  

a 

D u r i n g  h e a r i n g s  conducted  i n  FPSC Docket  No. 890833-EU ( I n  r e :  

I n v e s t i g a t i o n  i n t o  t h e  C o s t - E f f e c t i v e n e s s  o f  Underground ing  E l e c t r i c  

U t i l i t y  L i n e s ) ,  Tampa E l e c t r i c  s t a t e d  i t  wou ld  have t o  i n v e s t  a p p r o x i m a t e l y  

$436 m i l l i o n  ( i n  1989 d o l l a r s )  a n n u a l l y  f o r  t h e  n e x t  15 y e a r s  i n  o r d e r  t o  

c o n v e r t  t h e  company's e x i s t i n g  t r a n s m i s s i o n  and d i s t r i b u t i o n  f a c i l i t i e s  t o  

underground and i n s t a l l  a l l  new t r a n s m i s s i o n  d i s t r i b u t i o n  c o n d u c t o r s  

underground. The t o t a l  c o s t  o f  such a p r o j e c t ,  i n c l u d i n g  i n f l a t i o n ,  wou ld  

be  $9 .9  b i l l i o n .  T h i s  wou ld  have t h e  e f f e c t  o f  q u a d r u p l i n g  Tampa 

E l e c t r i c ' s  t o t a l  p r e s e n t  p l a n t - i n - s e r v i c e  i nves tmen t .  

Such a r e q u i r e m e n t  wou ld  have a monumental ly adverse  impac t  on t h e  

e l e c t r i c  b i l l s  o f  Tampa E l e c t r i c ' s  cus tomers .  D u r i n g  t h e  h e a r i n g s  i n  

Docket  No. 890833-EU, Tampa E l e c t r i c  p r e s e n t e d  ev idence  t h a t  by t h e  end o f  

t h e  15 y e a r  c y c l e  r e q u i r e d  t o  c o n v e r t  a l l  Tampa E l e c t r i c  t r a n s m i s s i o n  and 

d i s t r i b u t i o n  f a c i l i t i e s  t o  underground i n s t a l l a t i o n s ,  e l e c t r i c  b i l l s  f o r  

average r e s i d e n t i a l  customer wou ld  have t o  be some 126% h i g h e r  t h a n  t h e y  

o t h e r w i s e  wou ld  be w i t h o u t  t h e  underground ing .  

The q u e s t i o n  a t  hand i s  not whether  Tampa E l e c t r i c ' s  cus tomers  

i n s i d e  a m u n i c i p a l i t y  o r  s p e c i a l  d i s t r i c t  may r e q u e s t  non-s tandard  (i . e., 

a l l  underground) e l e c t r i c  f a c i l i t i e s  j u d g e d  t o  be  s a f e  by t h e  FPSC. 
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Indeed, i f  such a group v o l u n t e e r e d  t o  pay f o r  t h e  e x t r a  c o s t  o f  such 

non-s tandard  f a c i l i t i e s ,  t h e  FPSC m i g h t  see f i t  t o  g r a n t  such a r e q u e s t .  

The i s s u e  a t  hand i s  whether  a m u n i c i p a l  government may r e q u i r e  t h e  u t i l i t y  

t o  i n s t a l l  such f a c i l i t i e s  a t  t h e  u t i l i t i e s  "own expense" such t h a t  t h e  

u t i l i t y  i s  f o r c e d  t o  c o l l e c t  t h e  c o s t  o f  t h e  b e n e f i t s  f o r  a few f rom t h e  

much l a r g e r  body o f  i t s  cus tomers  who do n o t  r e c e i v e  t h e  underground 

s e r v i c e s .  Such a p r e c e d e n t i a l  r u l i n g  wou ld  u n f a i r l y  p e n a l i z e  t h o s e  who pay 

e l e c t r i c  b i l l s  but  do n o t  r e c e i v e  t h e  underground s e r v i c e .  The FPSC's 

a u t h o r i t y  e x i s t s ,  i n  p a r t ,  t o  p r e v e n t  such a r e s u l t .  

Nowhere i n  t h e  F l o r i d a  S t a t u t e s  has t h e  L e g i s l a t u r e  expressed i t s  

i n t e n t  t o  c o n f e r  upon c o u n t i e s  and m u n i c i p a l i t i e s  t h e  a u t h o r i t y  t o  b r i n g  

abou t  such d r a s t i c  r e s u l t s .  I n s t e a d ,  r e g u l a t i o n  o f  t h e  e n t i r e  a rea  o f  

e l e c t r i c  s e r v i c e ,  f a c i l i t i e s  and r a t e s  o f  p u b l i c  u t i l i t i e s  has been 

d e l e g a t e d  t o  t h e  e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  FPSC. To a l l o w  o t h e r w i s e  

wou ld  be  t o  r e j e c t  t h e  n o t i o n  o f  a c o o r d i n a t e d  s t a t e w i d e  supp ly  o f  r e l i a b l e  

and economic e l e c t r i c  power. Tampa E l e c t r i c  s t r o n g l y  u rges  t h e  C o u r t  t o  

r e j e c t  any i n t e r p r e t a t i o n  o f  c o u n t y  o r  m u n i c i p a l  j u r i s d i c t i o n  w h i c h  wou ld  

e rode  t h e  s t a t e ' s  e x i s t i n g  power s u p p l y  system i n t o  a hodge podge o f  

u n r e l i a b l e ,  l o c a l l y  d i c t a t e d ,  min i -sys tems w i t h  t h e  a t t e n d a w t  p r o h i b i t i v e  

c o s t s  t o  u t i l i t y  cus tomers  around t h e  s t a t e .  

Tampa E l e c t r i c ' s  A d o p t i o n  o f  t h e  Argument 
P resen ted  by F l o r i d a  Power C o r p o r a t i o n  

Tampa E l e c t r i c  has rev iewed  t h e  argument p r e s e n t e d  t o  t h e  t r i a l  c o u r t  

by F l o r i d a  Power C o r p o r a t i o n  and b e l i e v e s  t h a t  i t  p r o v i d e s  a c o m p e l l i n g  

b a s i s  f o r  r e v e r s a l  o f  t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t  and f o r  a d e c l a r a t i o n  

by t h i s  C o u r t  t h a t  t h e  o rd inances  i n  q u e s t i o n s  a r e  i n v a l i d  and 
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u n c o n s t i t u t i o n a l .  I n  p a r t i c u l a r ,  Tampa E l e c t r i c  concu rs  t h a t  t h e  f i n a l  

judgment on appea 

S t a t .  T h a t  s t a t !  

i s  p r e d i c a t e d  on a m s i n t e r p r e t a t i o n  o f  §337.403, F l a .  

t e  addresses o n l y  the removal o r  r e l o c a t i o n  o f  u t i l i t y  

f a c i l i t i e s  and n o t  t h e  e x t r e m e l y  c o s t l y  c o n v e r s i o n  o f  above ground 

f a c i l i t i e s  i n t o  underground systems. 

Tampa E l e c t r i c  concu rs  w i t h  F l o r i d a  Power C o r p o r a t i o n ' s  assessment 

t h a t  t h e  l o c a l  o rd inances  i n  q u e s t i o n  c o n f l i c t  w i t h  the e x c l u s i v e  

j u r i s d i c t i o n  o f  t h e  F l o r i d a  P u b l i c  S e r v i c e  Commission under  Chapter  366, 

F l a .  S t a t .  I f  p e r m i t t e d  t o  ope ra te ,  t h e s e  o r d i n a n c e s  wou ld  p r e v e n t  t h e  

u t i l i t y  f rom c a r r y i n g  o u t  i t s  p u b l i c  d u t i e s  by impos ing  a r b i t r a r y  

c o n d i t i o n s  on i t s  uses o f  p u b l i c  r i g h t s - o f - w a y .  A s  such, t h e  o rd inances  i n  

q u e s t i o n  s h o u l d  n o t  be p e r m i t t e d  t o  s tand .  

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  r e v e r s a l  o f  t h e  f i n a l  judgment w i l l  not 
hamper t h e  A p p e l l e e s '  e x e r c i s e  o f  t h e i r  z o n i n g  a u t h o r i t y ,  i n c l u d i n g  t h e i r  

a b i l i t y  t o  r e q u i r e  d e v e l o p e r s  o f  new s u b d i v i s i o n s  t o  p l a c e  t h e i r  e l e c t r i c  

power s u p p l y  f a c i l i t i e s  underground. The e x i s t i n g  r u l e s  o f  t h e  FPSC 

con temp la te  t h i s  and i n s u r e  t h a t  t h e  d e v e l o p e r  pays t h e  i n c r e m e n t a l  c o s t s  

o f  t h e  underground ing .  The deve lope r ,  i n  t u r n ,  can recoup t h i s  a d d i t i o n a l  

c o s t  when t h e  houses a r e  s o l d .  

SUmARY 

For  t he  above-s ta ted  reasons, Tampa E l e c t r i c  Company r e s p e c t f u l l y  

u rges  t h e  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t  and t o  d e c l a r e  

t h a t  t h e  o r d i n a n c e s  i n  q u e s t i o n  a r e  i n v a l i d  and u n c o n s t i t u t i o n a l .  Such a 

r e s u l t  wou ld  r e s p e c t  t h e  p l a i n  meaning o f  §377.403, F l a .  S t a t . ,  as  w e l l  as  

t h e  L e g i s l a t u r e ' s  c l e a r  d e s i g n  t o  v e s t  t h e  F l o r i d a  P u b l i c  S e r v i c e  
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Commission w i t h  e x c l u s i v e  j u r i s d i c t i o n  ove r  t h e  m a t t e r s  which Appe l l ees  

have a t tempted  t o  address by way o f  l o c a l  ord inances.  

4 
DATED t h i s  / b  day of  November, 1990. 

R e s p e c t f u l l y  submi t ted,  

&E L. WILLIS 
JAMES D. BEASLEY 
Ausley,  McMullen, McGehee, 

Caro the rs  and P r o c t o r  
Pos t  O f f i c e  Box 391 
Tal lahassee,  F l o r i d a  32302 
(904) 224-9115 

A t t o r n e y s  f o r  Tampa E l e c t r i c  Company 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  copy o f  t h e  f o r e g o i n g  Amicus Cur iae  

B r i e f ,  f i l e d  on b e h a l f  o f  Tampa E l e c t r i c  Company, has been f u r n i s h e d  by 
4 

U. S .  M a i l  on t h i s  day o f  November, 1990 t o  t h e  f o l l o w i n g :  

M r .  A l b e r t  H. Stephens 
Ms. Pamela I .  Smith 
O f f i c e  o f  t h e  General Counsel 
F l o r i d a  Power C o r p o r a t i o n  
Pos t  O f f i c e  Box 14042 
S t .  Petersburg,  FL 33733 

M r .  Ned M. J u l i a n ,  Jr. 
Stenstrom, McIntosh, J u l i a n ,  

C o l b e r t ,  Whigham & Simmons 
Pos t  O f f i c e  Box 1330 
Sanford,  FL 32772-1330 

M r .  Davisson F. Dunlap, Jr. 
300 Eas t  Park Avenue 
Tal lahassee,  FL 32301 

M r .  A lan  C .  Sundberg 
Ms. S y l v i a  H. W a l b o l t  
M r .  Rober t  Pass 
M r .  F. Townsend Hawkes 
C a r l t o n ,  F i e l d s ,  Ward, Emmanuel, 

Smith 81 C u t l e r ,  P .A.  
215 South Monroe S t r e e t  
410 F i r s t  F l o r i d a  Bank 
Tal lahassee,  FL 32301 

M r .  Lonnie N. Groo t  
A s s i s t a n t  County A t t o r n e y  
Seminole County 
Seminole County S e r v i c e s  B u i l d i n g  
1101 East  F i r s t  S t r e e t  
Sanford,  FL 32771 
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