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Summarv of Arqument 

This Court's opinion of September 12, 1990 (Appendix), 

reviewed two Orders of Dismissal of the trial court (R-54-56 and 

R-203-209). This Court reversed the trial court and remanded with 

directions to reinstate all counts and specifically acknowledged 

conflict with the holding of the Fourth District Court in 

The Cypher v. Sesal, 501 So.2d 112 (Fla. 4th DCA 1987). 

DefendantslPetitioners, Javier H. Londono, M.D., Charles A. 

Williams, Jr., Esquire and John Hoce, seek to invoke the 

discretionary jurisdiction of the Supreme Court pursuant to 

Fla. R .  App. P. 9.030(a)(2)(A) to review the decision of this 

Court rendered September 12, 1990. A notice to invoke the 

discretionary jurisdiction of the Supreme Court was filed with 

the Clerk, First District Court of Appeal, pursuant to 

Fla. R. App. P. 9.120(b) on October 12, 1990, on the grounds 

that the decision of this Court rendered September 12, 1990 

(Appendix) expressly and directly conflicts with the decision of 

another District Court of Appeal on the same question of law. 

(Petitioners will not here urge the alternate ground suggested 

in its Notice to Invoke Discretionary Jurisdiction, that the 

opinion expressly construed a provision of the Federal 

Constitution.) 
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Arsument 

THE SUPREME COURT HAS DISCRETIONARY JIJRISDICTION TO 
REVIEW THE DECISION OF THIS COURTRENDERED SEPTEMBER 12, 

THE DECISION EXPRESSLY AND DIRECTLY CONFLICTS WITH THE 
DECISION OF ANOTHER DISTRICT COURT OF APPEAL ON THE 
SAME QUESTION OF LAW. 

1990, PURSUANT TO FLA. R .  APP. P. 9.030(a) (2) (A) (iv) AS 

The District Court opinion (Appendix) expressly and directly 

the same question of law. The cases of Cate v. Oldham, 450 

So.2d 224 (Fla. 1984) and Cvsher v. Sesal, 501 So.2d 112 (Fla. 

4th DCA 1987) were relied upon by Defendants in support of the 

trial courtts ruling that Plaintiffs' action for malicious 

prosecution was barred, as is noted by the District Court in its 

opinion (Appendix). The Fourth District Court of Appeal in 

CvPher, supra, relied upon, interpreted, and quoted language 

from Cate, suDra. It is stated in the District Court opinion 

(Appendix) that the Fourth District Court held in Cypher, supra, 

that a plaintiff in a malicious prosecution action who had 

previously recovered costs at the conclusion of the earlier 

action brought against him was precluded from later suing for 

further damages for malicious prosecution in reliance on Cate, 

supra.  The District Court stated in its opinion (Appendix) that 

"We disagree with the Fourth District s interpretation of Cate. 

We do not read Cate to preclude appellants' subsequent suit for 

damages which could not have been recovered in the original 

action, such as compensation for harm to reputation.tt In the 

conclusion of its opinion (Appendix) the District Court 
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specifically stated I1We acknowledge conflict with the holding of 

the Fourth District in Cypher, suara." 

Fla. R. App. P. 9.030(a)(2)(A)(iv) pravides that the 

discretionary jurisdiction of the Supreme Court may be sought to 

review a decision of a District Court of Appeal that expressly 

and directly conflicts with a decision of another District Court 

of Appeal or of the Supreme Court on the same question of law. 

The District Court in its opinion (Appendix) specifically 

acknowledged the conflict with Cvpher, supra in its opinion 

(Appendix). Notwithstanding the absence of a formal certificate 

of such an express and direct conflict, the Supreme Court may 

review the decision of an appellate court pursuant to Fla. R. 

App. P. 9.030(a) (2) (A) (iv). Cushen v. Grossman Holdinss, Ltd., 

424 So.2d 79 (Fla. 3d DCA 1982), rev. denied, 436 So.2d 98 (1983). 

In Cushen, supra, the appellant suggested that there was 

conflict with the Third District opinion in Evans v. Southern 

Holdinq Corp., 391 So.2d 231 (Fla. 3d DCA 1980), cert. denied, 

399 So.2d 1142 (Fla. 1981), a contention which the Court rejected, 

refusing to certify a conflict but noting that "...if the supreme 

court disagrees, it may review the decision, even in the absence 

of our certificate, under F1a.R.App.P. 9.030(a) (2) (A) (iv) .I1 In 

the instant case, the lack of a certificate of an express and 

direct conflict does not prohibit the Supreme Court from exercising 

their discretionary jurisdiction pursuant to Fla. R .  App.  P .  

9.030(a) (2) (A) (iv). 
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While an inherent or  implied conflict no longer serves as a 

basis for invoking the discretionary jurisdiction of the Supreme 

C o u r t  due to the 1980 amendment to Art. V, S 3(b)  ( 3 )  , of the 
Florida Constitution, a conflict between decisions which is 

express and direct can and must appear within the four corners 

of the majority decision. Reaves v. State of Florida, 485 So.2d 

829 (Fla. 1986), Department of Health and Rehabilitative Services 

v. National AdODtion Counselins Service, Inc., 498 So.2d 888 

(Fla. 1 9 8 6 ) .  In the instant case, the conflict between decisions, 

which is specifically acknowledged by the District Court, appears 

within the four corners of the majority decision (Appendix). 

Accordingly, discretionary jurisdiction of the Supreme Court can 

be invoked pursuant to Fla. R. App. P. 9,03O(a)(2)(A)(iv). 

Respectfully submitted, 

Andrew G. Pattillo, Jr. 
Florida Bar No. 061790 
Betty D. Marion 
Florida Bar No. 0651036 
PATTILLO & McKEEVER, P . A .  
Post Office Box 1450 
Ocala, Florida 32678 

Attorneys forDefendant/Petitioner 
904/732-2255 

Javier H. Londono, M.D. 

BY: -/- 
I 
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Certificate of Service 

I CERTIFY that a copy of the above and foregoing has been 

served by mail this 23rd day of October, 1990 upon: 

Honorable Raymond E. Rhodes, Clerk, First District 
Court  of Appeal, 300 Martin L. King, Jr., 
Boulevard, Tallahassee, Florida 3239991850; and 

Michael W. Jones, Esquire, Michael W. Jones, P.A., 
Counsel for Plaintiffs/Respondents, P o s t  Office 
Box 90099, Gainesville, Florida 32607. 

Xttorney 
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APPENDIX 



I N  THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT, STATE OF FLORIDA 

TURKEY CREEK, INC. a Florida 
corporation, and N O R W O O D  W .  
HOPE, 

Appellants, 
NOT FINAL UNTIL TIME EXPIRES 

TO FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF FILED, 

V. CASE NO. 89-2123 

JAVIER H. LONDONO, M . D . ,  
CHARLES A .  WILLIAMS, JR., 
ESQUIRE and JGHN HOCE, 

Appellees. 

,- 

A n  Appeal from the Circuit Court for Alachua County. 
Benjamin M. Tench, Judge. 

Michael W. Jones of Michael W. Jones, P . A . ,  Gainesville, fo r  
Appellants. 

John F. ROSCOW, I11 of Scruggs & Carmichael, P . A . ,  Gainesville, 
for Appellees. 

NIMMONS, J. 

Appellants challenge the t r i a l  court's rulings dismissing 

We reverse as to with prejudice a l l  c o u n t s  of their complaint.' 

all counts. 

The f a c t s  are taken primarily from the allegations of t h e  
complaint, which, for purposes of t h i s  a p p e a l ,  are accepted as 
true. 
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Appellant Turkey Creek is a F l o r i d a  corporation whose primary 

business activity is development and sale of land in a planned 

unit development ( P U D )  known as Turkey Creek. The PUD is 

primarily residential in nature, and appellees are residents 

thereof. A t  the times material to t h i s  case, Turkey Creek owned a 

majority of the r e a l  property situated within the PUD. Appellant 

Norwood Hope is the president and majority shareholder of Turkey 

Creek, Inc. Turkey Creek operates its developments through 

homeowners' associations, each of which is governed by its 

"Declarations of Covenants, Conditions, and Restrictions," and its 

by-laws. 

In l a t e  1981 and early 1982, many dissatisfactions and 

disagreements developed between appellees and appellants regarding 

interpretation of the PUD's governing regulations and appellants' 

operation of the PUD. Appellees and o t h e r  residents of t h e  PUD 

m e t  and communicated amongst themselves, and in January 1982 

organized i n t o  an entity known as t h e  "Turkey C r e e k  Property 

Owners' Ad Hoc Committee." 

In March 1982 appellees filed suit a g a i n s t  a p p e l l a n t s ,  

seeking a declaratory judgment and damages in connection with the 

dispute over appellants' operation of the PUD. Appellants filed 

their answer in January 1984, and final judgment was entered f o r  

appellants in October 1984. Final judgment fo r  costs  was entered 

for appellants in March 1985. 

A p p e l l a n t s  subsequently brought s u i t  against appellees for 

s lander  of title, malicious prosecution ( f o r  bringing the 1982 

action referenced a b o v e ) ,  tortious interference with c o n t r a c t u a l  
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rights, t o r t i o u s  interference with an advantageous business 

relationship, and conspiracy to interfere with appellants' 
contractual rights and business relationship. The a c t i o n  w a s  

based primarily upon allegations t h a t ,  from early 1982 through May 

1984, appellees publicly disseminated false assertions t h a t  land 

in t h e  PUD was "in distress" and that t i t l e  tQ appellant's 
property within the PUD was unmarketable and impaired. Among 

other things, appellees allegedly distributed this f a l s e  

information to local zoning officials with the result that 

rezoning sought by appellants was denied or delayed. 

Turkey C r e e k  a l l e g e d  t h a t  i t  had a contractual relationship 

with Owens Illinois Development Corporation (OIDC), which afforded 

OIDC a series of options to purchase land within the project from 

appellant, with Turkey Creek receiving development rights f o r  e a c h  

property on which OIDC exercised an option. OIDC abandoned its 

relationship with appellants in May 1984, as a direct result of 

the complained of actions of appellees, which included the 

communication t o  OIDC of false information regarding appellants. 

The termination of this business relationship cost appellants an 

estimated $4,000,000 in expected f u t u r e  profits. 

The trial court dismissed t h e  slander of title claim on the 

ground that it is a compulsory counterclaim to the 1982 action. 

The c o u r t  dismissed the malicious prosecution action on the ground 

that by obtaining a cost judgment in the earlier a c t i o n  appellants 

had elected their remedy and were therefore precluded from seeking 
further relief in a subsequent action. T h e  court further found 

that the complaint f a i l e d  t o  state a cause of action f o r  tortious 
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interference with a contract and with an advantageous business 

relationship, and for civil conspiracy. 2 

The  trial court erred in concluding that appellants' claim 

for  slander of title was a compulsory counterclaim to appellees' 

earlier suit. Rule 1.170(a) states i n  part: 

Compulsory Counterclaims. A pleading s h a l l  state as 
a counterclaim any claim which at t h e  time of serving 
the pleading the pleader has against any opposing 
party, provided it arises out of the transaction or 
occurrence that is the s u b j e c t  matter of the opposing party's claim and does n o t  require for its 
adjudication the presence of third parties over whom 
the court cannot acquire jurisdiction. 

, 270 U.S. 593, 610, 4 6 -  In Moore v.  ~e w York Cott on Exchanaa 

S.Ct. 367, 371, 70 L.Ed. 7 5 0  (1926), the court stated: 

Transaction is a word of f l e x i b l e  meaning. I t  may 
comprehend a series of many occurrences, depending 
not so much on the immediateness of their connection 
as upon their logical relationship. 

Federal Rule 13(a) is virtually identical to Rule 1 . 1 7 0 ( a ) ,  

tial, and is read broadly by the f e d e r a l  courts. Pochiro v. P r u d e n  

Inqurance C 0. of Ameri ' c a ,  827 F.2d 1246, 1252- 53 ( 9 t h  Cir. 1987). 

"It has been said that courts should g i v e  the phrase 'transaction 

or occurrence that is t h e  subject matter of the suit' a broad 

r ea l i s t i c  interpretation in the interest of avoiding a 

Stone v. Pe er P a r k ,  mbroke Lakes T r a i l  multiplicity of suits." 

Jnc., 268 So.2d 400, 402  (Fla. 4th DCA 1972). 

The claims for slander of title and malicious prosecution were 
dismissed with prejudice  in a November 1987 order  which dismissed 
the remaining counts with leave to amend. An appeal  from that 
order was dismissed as an unauthorized appea l  from a non-final 
order.  The t r i a l  court subsequently dismissed with prejudice the 
Second Amended Complaint which reasserted the remaining coun t s .  
We review both of these orders  of dismissal in this appea l .  



It has been suggested t h a t  a claim is 

I 
necessity of the first three t e s t s ,  because to some exten t  t h e y  

are redurdant to concepts of collateral estoppel and res j u d i c a t a  

and because, if the relationship between the original c l a i m  and 

the counterclaim satisfies any  one of the first three tests,  it 

necessarily satisfies the lo~ical relationship t e s t .  In Meik, t h e  

court addressed the question of how to app ly  the l o g i c a l  

.. 

compulsory 

counterclaim if any of t h e  following questions can be answered in 

the affirmative: 

(1) A r e  t h e  issues of f a c t  and law raised by the 
claim and counterclaim largely t h e  same? 
( 2 )  Would res judicata bar the subsequent suit on 
defendant's claim absent t h e  compulsory counterclaim 
rule? 
( 3 )  Will substantially t h e  same e v i d e n c e  support or  
refute plaintiff's claim as well as defendant's 
counterclaim? 
(4) Is there any logical relation between the claim 
and the counterclaim? 

relationship t e s t  w h e r e  none of the first three t e s t s  applies t o  

establish t h e  claim's nature as a compulsory counterclaim. The  

court found that Neil's c la im was a compulsory counterclaim even 



though the first t h r e e  t e s t s  were not met because the claim and 

the original claim,  both arising out of a s i n g l e  confrontation 

between t h e  parties, were "inextricably bound." The 
embraced t h e  following test: 

The t e s t ,  in modern form, is set f o r t h  in Revere 

Surctv co sualtv and . , 4 2 6 6  1970) : 
CODn@r and Rr . v .  

".. . a claim has a logical relationship 
to the original claim if it arises out of 
the same aggregate of,operative facts as 
the original c l a i m  in two senses: (1) 
that t h e  same aggregate of operative 
facts serves a s  the b a s i s  of b o t h  claims; 
or ( 2 )  that t h e  aggregate core of f a c t s  
upon which the original claim rests 
activates additional l e g a l  rights in a 
party defendant that would otherwise 
remain dormant." (emphasis in original). 

c o u r t  

397 So.2d at 1164. The N e i l  court added that "stating the test 

is far e a s i e r  than determining w h e t h e r  c l a i m s  are o r  are  not 

logically related. '* We agrc.2. 

Appellees' initial action against appellants concerned 

appellees' in w h i c h  appellants 

operated the PUD, and sought a declaration of the parties' rights 

dissatisfaction with t h e  manner 

and obligations under the by-laws of t h e  PUD. Appellants' action 

against appellees, on t h e  o the r  hand,  concerns  numerous allegedly 

f a l s e  statements made by appellees which were n o t  directly 

connected with the declaratory judgment a c t i o n .  

With respect to t h e  defamation claim a s  a possible compulsory 

counterclaim, the court stated in Pochira t h a t  a defamation action 

may be barred as a compulsory counterclaim "[als long as  t h e  

allegedly defamatory statements a r e  sufficiently r e l a t e d  to [ t h e 1  

subject matter of the original action . . ."  In BiUXkz Id. a t  1251 ,  
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v.  Steinem , 571 F.2d 119 ( 2 d  Cir. 1978), Harris' 1975 suit against 

Steinem alleged fraud in connection with a 1972 s t o c k  sale, and 

Steinem's counterclaim alleged defamation based upon the s u i t  and 

subsequent publicity. 3 The Second Circuit held that the 
counterclaim was not compulsory because the logical relationship 

between the initial claim and the counterclaim was "at best 

attenuated." & at 124. I,I coming to t h i s  conclusion, t h e  c o u r t  

relied partially upon the f a c t  that Steinem's defamation claim 

raised several new issues, such as Steinem's status as a "public 

figure," and whether the allegedly defamatory statements were 

privileged. - 

We find that it is pertinent, although no t  dispositive, t h a t  

the original claim was sufficiently distinct from t h e  present 

slander action that a favorable result for appellees in the first 

action would not be inconsistent with a verdict in favor of 

appellants i n  the s l a n d e r  action. In Pochiro, the c o u r t  relied 

heavily upon the f a c t  t h a t  should Prudential, the original 

plaintiff, prevail in the original action, t h e  collateral e s t o p p e l  

. effect of that result would preclude the defamation action. In 

Stone  v. Pe mbcoke Lakes Trailer Par k, In c . ,  268 So.2d 400, 4 0 2  

v. Ne w York ( F l a .  4th DCA 1972) and the leading case of Moore 

Cot ton  Exchancre, 270 U . S .  593, 610, 4 6  S.Ct. 367 ,  371, 70 L.Ed. 

' Harris' complaint was based  upon violation of federal statutes, 
while the counterclaim alleged only state law claims and therefore 
d i d  no t  assert any independent b a s i s  fo r  federal jurisdiction. 
After Harris '  suit was dismissed, the trial court dismissed the 
counterclaim. This dismissal was u p h e l d  on appea l  on t h e  ground 
that t h e  defamation action was a permissive rather than compulsory 
counterclaim. 
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750 (1926) (quoted i n  -1, the c o u r t s  p o i n t e d  out in finding 

the present suit to b e  a compulsory counterclaim that t h e  latter 

suit needed only t h e  failure of the f i r s t  suit to e s t a b l i s h  a 

foundation therefor. In Harris, ZiiDrg, t h e  court found t h a t  the 

two claims were n o t  logically related despite the court's 

suggestion that plaintiff Harris' success in the original c la im 

would probably have defeated t h e  counterclaim. u&. a t  124. 

We acknowledge appellees' point t h a t  both t h e  present slander 

action and the previous declaratory judgment action arise from the 

ongoing disagreement between the parties resulting from appellees' 

dissatisfaction over appellants' management of the PUD, and that 

b o t h  the declaratory action and the slander of title claim refer 
to t h e  "marketability" of l and  in Turkey Creek. It does n o t  

follow, however, that an action is a compulsory counterclaim 

simply because it is r e l e v a n t  to the earlier action. 

The timing of t h e  events in question is also significant. 

Rule 1 . 1 7 0 ( a )  requires t h a t  compulsory counterclaims which h a v e  

accrued by t h e  time of the filing of the response must be raised 

in the original action. Appellees' declaratory action was filed 

in March 1982 and appellants' answer was filed in January 1984. A 

cause of action for defamation accrues at the time of publication. 

ell v .  G l b a c  De velooers. Inc ., 467 So.2d 404 (Fla. 2d DCA 

1985). The defamatory statements alleged in the instant case 

began in January 1982 and continued a f t e r  t h e  filing of the March 

1982  complaint. In Harris, suora, t h e  court acknowledged that 

Federal Rule 1 3 ( a )  is to be "generously construed" but relied upon 

"the well-established narrow line of decisions involving 
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counterclaims based sole ly  on the filing of the main complaint and 

allegedly libelous publications thereafter." & at 125. I n  

Pochin the court distinguished H a r r i s  on the ground that some of 

the allegedly libelous statements in Pochire had been made prior 

to the filing of t h e  complaint, and pointed out that the fact that 

some of the statements may have been made after the filing of the 

complaint d i d  no t  change the court's conclusion. 827 F.2d a t  

1251, n .  9. 

Since a large portion of t h e  defamatory statements in the 

instant case was apparently made p r i o r  to January 1984, the 

slander of title action had technically "accrued" by January 1984.- 

The alleged damages, however, including the loss  of $4,000,000 in 

anticipated profits resulting from t h e  May 1984 l o s s  of t h e  

contract with OIDC, and reduced home sales in the POD t h rough  

1985, continued well beyond January 1984. Accordingly, while 

appellants could have asserted their s lander  of title claim in 

January 1984, they had reason not to do so because the damages had 

not yet fully materialized and were not yet fully ascertainable. 

The purpose of t h e  compulsory counterclaim rule 1s to 

minimize litigation by preventing a multiplicity of s u i t s ,  and "to 

achieve a j u s t  resolution in a single lawsuit of all disputes 

arising out of common matters." Neil, 397 So.2d at 1164. As 

pointed out in the d i s c u s s i o n  of the federal r u l e  in Harri;i , the 
"flexible approach to R u l e  13 problems attempts to a n a l y z e  whe the r  

the essential f a c t s  of the various claims are so logically 

connected t h a t  considerations of judicial economy and fairness 

d i c t a t e  t h a t  all the issues be resolved in one lawsuit." H a r r b ,  

9 



571 F.2d at 123. In light of the substantial differences in 

issues between the instant cla im and the 1982 declaratory action, 

and the fact t h a t  appellants' present assertion of slander of 

title and attendant damages had not fully materialized in January 

1984, considerations of fairness and judicial economy argue 

against a finding that the claim s h o u l d  have been raised in 

January 1984 or waived. 4 

In support of t h e  t r i a l  court's ruling t h a t  a p p e l l a n t s '  

action for malicious prosecution is barred, appellees rely upon 

Ca tP v .  Oldha  m, 450  So.2d 224 ( F l a .  1984) and CyDher v .  S w a b  , 501 

So.2d 112 ( F l a .  4 t h  DCA 1987). In Gate t h e  supreme c o u r t  held -- 

that a public o f f i c i a l  sued in his official capacity could n o t  

bring a suit for malicious prosecution. The court engaged in a 

historical analysis and concluded t h a t  such an a c t i o n  was barred 

in light of the potential chilling effect upon citizens' exercise 

of their right to petition the government for redress of 

grievances. In Cvpher, the c o u r t  a d d r e s s e d  the r i g h t  of a public 

o f f i c i a l ,  sued in h i s  p r i v a t e  capacity, to seek damages €or 

malicious prosecution in a subsequent suit, The Fourth District 

held t h a t  where Cypher,  the plaintiff in t h e  malicious prosecution 

action, had previously recovered costs at t h e  conclusion of t h e  

earlier action brought against him, he was precluded from l a t e r  

There are sound policy reasons for no t  treating potential 
counterclaims as compulsory where t h e y  are  no t  logically r e l a t e d .  
Where the defendant h a s  no t  y e t  d e t e r m i n e d  whether to assert at 
t h e  time of t h e  original suit a separate  cause of action a g a i n s t  
the plaintiff, the possibility remains t h a t  t h e  defendant w i l l  
ultimately choose not to assert his action at all, a result which 
obviously serves t h e  goal of judicial economy. 

10 
I 



suing for further damages f o r  malicious prosecution. The Svoher 

court quoted the following language from Cate :  

A t  common law successful defendants could either t a x  
costs and fees in the original a c t i o n ,  or they could 
sue for malicious prosecution upon the b a s i s  of t h o s e  
losses; they c o u l d  n o t  do both. Parker v .  T,zI~QJ&Y/ 
93 Eng.Rep. at 297 .  There being no FloPida decision 
or statute to the contrary, the common law rule 
p r e c l u d e s  such an attempt at double recovery here. 

Cvpher, 501 So.2d at 114. 

We disagree with ' the Fourth District's interpretation of 

C_ate. We do n o t  read to preclude appellants' subsequent suit 

for damages which could not have been recovered in the original- 

action, such as compensation for harm to reputation. No double 
- 

recovery is involved where a plaintiff brings a malicious 

prosecution a c t i o n  fo r  dameges which were n o t  recovered in the 

original action. In Cate t h e  court went on to s ta te :  

A government o f f i c i a l  sued only in h i s  or her 
o f f i c i a l  capacity, and from whom no re l ief  is sought 
which would run against his or h e r  personal, as 
opposed to governmental behavior or finances, can  
claim no greater right to seek greater sanctions. He 
or s h e  has personally suffered no loss which is not 
redressable through h i s  or her application for 
redress in the suit i n  which he or  s h e  is originally 
sued. It is reasonable to compel such officials to 
seek such redress in the suit in which they are named 
defendants i n  their official capacity. 

U. at 227. 
Election of remedies was not a factor in C a t e ,  as the court 

held that the taxing of costs and fees in the original action was 

the public official's exclusive remedy. Additionally, while the 

court referred to the right to petition government for grievances 

against private parties, G a t e  at 225- 226,  t h e  court in no way 

limited the right of a p r i v a t e  p a r t y  t o  sue for malicious 



prosecution. Requiring an election of remedies in the f a s h i o n  of 

the CvDher court does not protect t h e  r i g h t  to petition, since the 

same remedies are a v a i l a b l e  to a defendant who does n o t  seek casts 

in t h e  first a c t i o n .  

Additionally, we find that the trial court erred i n  ruling 

that t h e  complaint failed to s t a t e  a cause of action for tortious 

interference with contractual rights, tortious interference with 

an advantageous business relationship, and conspiracy. The court 

found that the complaint " f a i l s  to supply  a n  essential element of 

the tort of interference, namely the absence of justification or- 

privilege." The court further stated that appellees' legitimate 

interest in the well being of their community and t h e  protection 

of their property rights g r a n t s  them a privilege in their actions 

and statements. 

A statement "made by o.?e who has a duty or interest in the 

subject matter to one who has a corresponding duty or in teres t"  is 

qualifiedly privileged. NCCU , 508 So.2d 380, 382 

(Fla. 1st DCA 1987). In those circumstances in which there is a 

qualified privilege, the privilege carries with it the obligation 

to employ means t h a t  are not improper. Id. at 3 8 4 ;  S ; M .  Brod 4 

-nv. c. v .  U . .  S Horn e Corrsocat ion ,  759 F.2d 1526, 1535 (11th 

C i r .  1985) The complaint alleges that appellees made numerous 

f a l s e  statements to third parties, with full knowledge of the 

statements' falsity and with the purpose of harming appellants' 

economic interests. Accepting the allegations as true and reading 

them in the light most f a v o r a b l e  to appellants as we are required 

to do, CutJer v. Board of Res ents of State of F1 Or& , 459 So.2d 

I 
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413, 414 (Fla. 1st DCA 1984), the complaint makes a facially 

sufficient c l a i m  t h a t  any privilege was l o s t  by appellees' use of 

improper means. Since appellants a l s o  alleged that appellees 

conspired to interfere with appellants' contractual rights and 

advantageous business relationship, it follows t h a t  the c la im for 

conspiracy also states a sufficient claim. 

Appellees argue, and t h e  trial court apparently fQund, that 

appellants were obligated t o  meet 5on:e higher standard because  all 

of appellees' actions were protec ted  by the First Amendment of the 

United States  Constitution. This rationale is based upon t h e -  

contention that due to the authority which  T u r k e y  Creek exercised 

in its operation of the PUD, it should be considered a "quas i-  

governmental" entity. We reject t h i s  contention. All of the 

p a r t i e s  to this action are p r i v a t e  entities. Since no state 

action is involved, constitutional considerations do no t  come into 

P l a y -  rn Brook v .  WatWctat.e M * 

S0.2d 1380 ( F l a .  4th DCA 1987). 
obile Horn e Park Ass QC la t ions f 502  

We therefore reverse and remand w i t h  directions to reinstate 

all counts. We acknowledge conflict with the holding of the 

Fourth District in -, m. 
REVERSED. 

SMITH and ALLEN, JJ., CONCUR. 
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