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SUMMARY OF ARGUMENT 

F 

The P e t i t i o n e r  agrees w i t h  t h e  1st DCA t h a t  h i s  10  y e a r  

s e n t e n c e  f o r  s e x u a l  b a t t e r y  h a s  e x p i r e d ,  and  w i t h  t h e  Respon- 

d e n t  t h a t  t o  a p p l y  t h e  1988 amendment ( s .  944 .277)  t o  t h e  

P e t i t i o n e r  v i o l a t e s  t h e  e x  p o s t  f a c t o  c l a u s e .  C o n v e r s e l y ,  

t h e  P e t i t i o n e r  d i s a g r e e s  w i t h  t h e  1st DCA where i t  s t a t e s  t h e  

1988 c a n  b e  a p p l i e d  r e t r o a c t i v e l y  t o  P e t i t i o n e r ,  and  h e  d i s -  

agrees w i t h  t h e  Respondent  where i t  s t a t e s  t h a t  h i s  10 y e a r  

s e n t e n c e  f o r  s e x u a l  b a t t e r y  i s  s t i l l  " a c t i v e . "  



P E E  I, I I! I N A RY S T A TE VENT 

WILLE C .  HENRY, A p p e l l a n t  b e l o w ,  w i l l  h e r e i n a f t e r  be re fer red  

t o  as  t h e  " P e t i t i o n e r . "  

RICHARD L .  DUGGER, Secre ta ry ,  F l o r i d a  D e p t .  of C o r r e c t i o n s ,  

A p p e l l e e  b e l o w ,  w i l l  h e r e i n a f t e r  be re fer red  t o  as  " R e s p o n d e n t . "  
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JURISDICTION 

T h i s  Court  h a s  j u r i s d i c t i o n  t o  r ev iew t h e  d e c i s i o n  of t h e  

d i s t r i c t  c o u r t  below. Ar t ic le  V ,  s .  3 ( b ) ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n .  
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STATEMENT OF THE CASE AND FACTS 

The P e t i t i o n e r  i s  p r e s e n t l y  i n c a r c e r a t e d  i n  t h e  F l o r i d a  

Dept .  o f  C o r r e c t i o n s  s e r v i n g  a t o t a l  o f  65 y e a r s  f o r  k i d n a p p i n g  

and r o b b e r y  ( t h e  P e t i t i o n e r  a l s o  r e c e i v e d ,  w h i l e  i n c a r c e r a t e d ,  

a 30 day term f o r  p o s s e s s i o n  o f  a weapon by a s t a t e  p r i s o n e r ) .  

P r i o r  t o  h i s  p r e s e n t  c o n v i c t i o n s  f o r  k i d n a p p i n g  and  r o b b e r y ,  

t h e  P e t i t i o n e r  w a s  c o n v i c t e d  of s e x u a l  b a t t e r y  ( c a s e  number 76- 

4213,  Broward Coun ty ,  F l o r i d a )  and  s e n t e n c e d  t o  10  y e a r s  i n  p r i -  

s o n .  The above  65 y e a r s  i n c a r c e r a t i o n  f o r  k i d n a p p i n g  a n d  r o b b e r y  

w a s  o r d e r e d  t o  r u n  c o n s e c u t i v e l y  t o  s a i d  10  y e a r  t e r m  f o r  s e x u a l  

b a t t e r y .  

I t  is  n o t e d  h e r e i n  t h a t  on  J u n e  30, 1978, t h e  P e t i t i o n e r  was 

r e t u r n e d  t o  Broward County  f o r  a cour t  a p p e a r a n c e  i n  Case N o .  76- 

4619 ( f a l s e  impr i sonmen t  a n d  s e x u a l  b a t t e r y )  w h e r e i n  t h e  s t a t e  

a t t o r n e y  announced  a n o l l e  p r o s e q u i  of t h e  case and  t h e  c o u r t  d i s -  

c h a r g e d  t h e  P e t i t i o n e r  f rom t h a t  case.  I n  error ,  as t h e  s t a t e  

p o i n t s  o u t  be low,  o f f i c i a l  a t  t h e  Broward County  Jail r e l e a s e d  

t h e  P e t i t i o n e r  e v e n  t h o u g h  h i s  s e n t e n c e  f o r  Case N o .  76-4213 w a s  

s t i l l  a c t i v e .  R e a r r e s t e d  on  November 2 ,  1978, and  c h a r g e d  w i t h  

k i d n a p p i n g  and r o b b e r y .  

The P e t i t i o n e r  o r i g i n a l l y  f i l e d  a p e t i t i o n  f o r  w r i t  o f  man- 

damus i n  t h e  Second J u d i c a l  Cour t ,  i n  and f o r  Leon Coun ty ,  F lor -  

i d a ,  a l l e g i n g  t h a t  is w a s / i s  e n t i t l e d  t o  a l l  a d m i n i s t r a t i v e  g a i n  

t i m e  p u r s u a n t  t o  F l o r i d a  S t a t u t e  944 .276  ( 1 9 8 7 ) ,  because t h e  

s e n t e n c e  t h a t  e x c l u d e d  from r e c e i v i n g  t h i s  g a i n  t i m e  e x p i r e d  

b e f o r e  t h e  advent o f  a d m i n i s t r a t i v e  g a i n  t i m e  a n d ,  t h e r e f o r e ,  t h a t  
1 

i 
I 
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s e n t e n c e  c o u l d  n o t  be u s e d  t o  deny the P e t i t i o n e r  g a i n  t i m e  un- 

d e r  s e c t i o n  9 4 4 . 2 7 6 ,  F . S .  On O c t o b e r  2 ,  1 9 8 9 ,  t h e  2nd J u d i c i a l  

C i r c u i t  Cour t  d e n i e d  t h e  p e t i t i o n  and  t h e  P e t i t i o n e r  f i l e d  a 

t i m e l y  a p p e a l  t o  t h e  F i r s t  D i s t r i c t  C o u r t  of Appea l .  

T h e r e i n ,  t h e  P e t i t i o n e r  a g a i n  a l l e g e d  t h a t  he w a s  b e i n g  un- 

l a w f u l l y  d e n i e d  a d m i n i s t r a t i v e  g a i n  t i m e ,  even  though  is  w a s  

n o t  p r e s e n t l y  s e r v i n g  a s e n t e n c e  t h a t  would e x c l u d e  him f rom 

r e c e i v i n g  t h i s  g a i n  t i m e .  The Responden t ,  F l o r i d a  Dep t .  of C r- 

r e c t i o n s ,  c o n t e n d s  t h a t  t h e  10  y e a r  s e n t e n c e  imposed i n  Case N o .  

76-4213 f o r  s e x u a l  b a t t e r y  is s t i l l  " a c t i v e "  a n d ,  t h u s ,  c a u s e  t o  

deny P e t i t i o n e r  g a i n  t i m e  u n d e r  F . S .  9 4 4 . 2 7 6 .  The c o u r t  d e t e r -  

mined t h a t  t h e  s e n t e n c e  i n  Case N o .  76-4213 h a d  i n  f a c t  e x p i r e d ,  

b u t  t h a t  t h e  P e t i t i o n e r  was n e v e r t h e l e s s  e x c l u d e d  f rom r e c e i v i n g  

a d m i n i s t r a t i v e  g a i n  t i m e  b e c a u s e  s e c t i o n  944 .276  w a s  amended and 

s i n c e  t h e  above  s t a t u t e  d i d  n o t  create  any  s u b s t a n t i v e  r i g h t s ,  

and w a s  j u s t  p r o c e d u r a l  i n  n a t u r e ,  t h e  e x  p o s t  f a c t o  c lause  was 

n o t  o f f e n d e d  by a p p l y i n g  t h e  1988  amendment t o  t h e  P e t i t i o n e r .  

Op in ion  r e n d e r e d  August  8 ,  1990. 

T h e r e a f t e r ,  t h e  P e t i t i o n e r  and  Respondent  b o t h  f i l e d  motions 

f o r  r e h e a r i n g .  On November 6 ,  1 9 9 0 ,  t h e  F i r s t  D i s t r i c t  Court of  

Appeal f i l e d  an  amended o p i n i o n  w h e r e i n  t h e  c o u r t  added  a f o o t n o t e  

on page  2 ,  b u t  s t i l l  a f f i r m i n g  t h e  lower c o u r t  and  d e n y i n g  b o t h  

m o t i o n s  f o r  r e h e a r i n g .  T h i s  p r o c e e d i n g  t i m e l y  f o l l o w s .  
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ARGUMENT 

THE RESPONDENT I S  ERRONEOUSLY 

TRATIVE G A I N  TIME PURSUANT TO 
SECTION 9 4 4 . 2 7 6 ,  F .S .  BASED ON 

I O N  WHICH EXPIRED BEFORE THE 
EFFECTIVE DATE OF s .  9 4 4 . 2 7 6 ,  F 

D E N Y I N G  THE PETITIONER ADMINIS- 

A PRIOR SEXUAL BATTERY CONVICT- 

S .  

The case b e f o r e  t h i s  h o n o r a b l e  c o u r t  i n v o l v e s  'a d i s p u t e  re- 

g a r d i n g  t h e  p r o p e r  i n t e r p r e t a t i o n  of s e c t i o n  9 4 4 . 2 7 6 ,  F . S . ,  

which g o v e r n e d  e n t i t l e m e n t  t o  a d m i n i s t r a t i v e  g a i n  t i m e  t o  re- 

l i e v e  o v e r c r o w d i n g  i n  t h e  F l o r i d a  Dep t .  of C o r r e c t i o n s .  The P e t -  

i t i o p e r  a l l e g e s  t h a t  h e  i s  b e i n g  i m p r o p e r l y  d e n i e d  a d m i n i s t r a t i v e  

g a i n  t i m e  b e c a u s e  ha  is no  l o n g e r  s e r v i n g  a n  a c t i v e  s e n t e n c e  f o r  

s e x u a l  b a t t e r y ,  w h i c h ,  i f  s t i l l  a c t i v e ,  would h a v e  p r o h i b i t e d  t h e  

award o f  a d m i n i s t r a t i v e  g a i n  t i m e ,  The Respondent  o n  t h e  o t h e r -  

hand ,  c o n t e n d s  t h a t  t h e  s e n t e n c e  imposed i n  Case N o .  76-4213 is  

s t i l l  a c t i v e  a s  p a r t  o f  an  o v e r a l l  commitment and  r e g a r d l e s s  

where t h e  P e t i t i o n e r ' s  s e x u a l  b a t t e r y  c o n v i c t i o n  f e l l  w i t h i n  h i s  

o v e r a l l  commitment ,  he  is s t i l l  n o t  e n t i t l e d  t o  a d m i n i s t r a t i v e  

g a i n  t i m e  u n l e s s ,  i t  s h o u l d  be n o t e d ,  t h e  P e t i t i o n e r  h a s  suc-  

c e s s f u l l y  c o m p l e t e d  a t r e a t m e n t  program p u r s u a n t  t o  s e c t i o n  917. 

012( 1). 

The S t a t e ' s  a rgument  i s  p a t e n t l y  w i t h o u t  m e r i t .  F i r s t ,  as  

t h e  1st DCA s t a t e d  i n  i t s  d e c i s i o n  "Thus,  s i m i l i a r  t o  t h e  de-  

f e n d a n t  i n  Miller,  a p p e l l a n t  h a s  f u l l y  s e r v e d  h i s  s e n t e n c e  f o r  

h i s  s e x u a l  b a t t e r y  c o n v i c t i o n . "  See  Pugger  v .  M i l l e r ,  538 S o . 2 d  

1286 ( F l a .  1st DCA), r e v i e w  d e n i e d ,  547 S o . 2 d  1209  ( F l a .  1 9 8 9 ) .  



The 1st DCA a g r e e d  w i t h  t h e  P e t i t i o n e r  t h a t  h e  would have 

been e n t i t l e d  t o  g a i n  t i m e  under  s e c t i o n  944 .276 ,  F . S . ,  b u t  

t h a t  s t a t u t e  was amended i n  1988 ( S e c t i o n  944 .277 ,  F . S .  (Supp.  

1 9 8 8 ) ) ,  and t h e  amendment p r e c l u d e d  t h e  P e t i t i o n e r  from re- 

c e i v i n g  g a i n  t i m e  t o  r e l i e v e  overcrowding  i n  t h e  F l o r i d a  Dept .  

of C o r r e c t i o n s .  The  c o u r t  w e n t  on t o  s a y  t h a t  b e c a u s e  t h e  new 

l a w ,  l i k e  i t s  1987 p r e d e c e s s o r ,  awards g a i n  t i m e  p u r e l y  f o r  t h e  

a d m i n i s t r a t i v e  convenience  of t h e  DOC and is  t h u s ' p r e c e d u r a l  

i n  n a t u r e ;  t h e r e f o r e ,  t h e  s t a t u t e  may b e  a p p l i e d  r e t r o s p e c t i v e -  

l y ,  even though it  d i s a d v a n t a g e s  P e t i t i o n e r .  

On t h i s  p o i n t ,  t h e  P e t i t i o n e r  a g r e e s  w i t h  t h e  Respondent 

where it s t a t e s  i n  i t s  motion f o r  r e h e a r i n g  t h a t  t h e  c o u r t ' s  

ex  p o s t  f a c t o  a n a l y s i s ,  as a p p l i e d  t o  t h e  P e t i t i o n e r ,  is n o t  

"sound."  To v o i d  r e t r o a c t i v e l y  g a i n  t i m e  which t h e  c o u r t  h a s  

s t a t e d  P e t i t i o n e r  is e n t i t l e d  v i o l a t e s  t h e  ex p o s t  f a c t o  c lause  

of t h e  F l o r i d a  and U.S. C o n s t i t u t i o n s .  

I n  Dugger v .  M i l l e r ,  s u p r a ,  on which t h e  P e t i t i o n e r  r e l i e s ,  

t h e  c o u r t  h e l d  t h a t  t h e  p r o v i s i o n  i n  t h e  s t a t u t e  ( 9 4 4 . 2 7 6 ,  F . S . )  

denying  sex  o f f e n d e r s  any overcrowding  g a i n  t i m e  a p p l i e s  o n l y  

t o  p e r s o n s  c o n v i c t e d  f o r  sex  o f f e n s e s  who would b e  s u b j e c t  t o  

t r e a t m e n t  p u r s u a n t  t o  s e c t i o n  917 .012 ,  F .S .  Because t h e  s t a t u t e  

does n o t  c o n t e m p l a t e  s c r e e n i n g  a c o n v i c t  f o r  MDSO t r e a t m e n t  when 

t h a t  p e r s o n  has  a l r e a d y  f u l l y  s e r v e d  h i s  s e n t e n c e  f o r  t h e  sex  

c r i m e ,  t h a t  c o n v i c t i o n  cannot  be  used  t o  p r e v e n t  t h e  p r i s o n e r  

from a c c r u i n g  g a i n  t i m e  p u r s u a n t  t o  s e c t i o n  944 .276 ,  F . S .  

Moreover,  t h e  a p p l i c a b i l i t y  of s e c t i o n  917 .012 ,  F .S .  t o  s ex  

c o n v i c t i o n s  is moot because  t h e  t r e a t m e n t  program h a s  been a- 



b o l i s h e d  by t h e  l e g i s l a t u r e .  Thus,  t h e  P e t i t i o n e r  a g r e e s  w i t h  

t h e  1st DCA t h a t  h i s  10  year  s e n t e n c e  f o r  s e x u a l  b a t t e r y  h a s  

e x p i r e d ,  and w i t h  t h e  Respondent t h a t  t o  app ly  t h e  1988 amend- 

ment  t o  s e c t i o n  944.276 t o  t h e  P e t i t i o n e r  v i o l a t e s  t h e  e x  

p o s t  f a c t o  c l a u s e .  C o n v e r s e l y ,  t h e  P e t i t i o n e r  d i s a g r e e s  w i t h  

t h e  1st DCA where i t  s t a t e s  t h e  1988 amendment c a n  be  a p p l i e d  - 
r e t r o a c t i v e l y  t o  P e t i t i o n e r ,  and he d i s a g r e e s  w i t h  t h e  S t a t e  

where i t  s t a t e s  t h a t  h i s  10  year  s e n + , e n c e  f o r  s e x u a l  b a t t e r y  

i s  s t i l l  " a c t i v e .  I '  

CONCLUSION 

WHEREFORE, s i n c e  t h e  P e t i t i o n e r  is no l o n g e r  s e r v i n g  a n  

a c t i v e  sentence for s e x u a l  b a t t e r y  and s i n c e  t h e  1988 amendment 

t o  s e c t i o n  944 .276 ,  F . S .  canno t  be  a p p l i e d  r e t r o a c t i v e l y  t o  

P e t i t i o n e r ,  t h e  d e c i s i o n  below s h o u l d  be v a c a t e d  and t h e  w r i t  

s h o u l d  i s s u e  c o m p e l l i n g  t h e  F l o r i d a  DOC t o  award t h e  P e t i t i o n e r  

a l l  a d m i n i s t r a t i v e  g a i n  t i m e  t o  which he  is  e n t i t l e d .  I T  I S  S O  

PRAYED. 

R 2 s p e c t f u l l y  s u b m i t t e d ,  

/s/ 
Wille C .  H e n r y ,  p r o  se  
D . C .  N o .  044006 
Glades  C o r r e c t i o n a l  I n s t .  
500 Orange Ave. Circle 
B e l l e  G lade ,  FL 33430 
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