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STATEMENT OF THE FACTS 

Due t o  Compla inan t ' s  misstatement of t h e  f a c t s ,  R e s p o n d e n t  

is c o m p e l l e d  t o  p r o v i d e  t h e  f o l l o w i n g  b r i e f ,  f a c t u a l l y  c o r r e c t  

s t a t e m e n t .  

Complainant e r roneous ly  i n f o r m e d  t h i s  cour t  t h a t  

R e s p o n d e n t  h a d  s h o r t a g e s  r a n g i n g  from $ 1 2 , 8 5 2 . 9 3  t o  $ 2 9 , 0 1 3 . 8 0  

i n  h i s  master a c c o u n t  over  a s i x  mon th  p e r i o d ,  [Comp. Br ie f  a t  

61 I a n d  s h o r t a g e s  i n  a " s e c o n d  t r u s t  account" r a n g i n g  from 

$ 1 5 , 9 9 9 . 4 0  t o  $ 3 0 , 0 2 5 . 2 5 ,  over a fou r  m o n t h  p e r i o d .  [Comp. 

Brief a t  7 3 .  

The  p l e a d i n g s  a n d  e x h i b i t s  c l e a r l y  e s t a b l i s h  t h a t  t h e  

s h o r t a g e s  a t t r i b u t e d  by C o m p l a i n a n t  t o  t h e  " s e c o n d  t r u s t  

a c c o u n t "  a c t u a l l y  c o n s t i t u t e  t h e  c o m b i n e d  s h o r t a g e s  of b o t h  t h e  

"master account"  a n d  " s e c o n d  t r u s t  account" .  

R e f e r e n c e  t o  t h e  C o m p l a i n t  f i l e d  b y  Complainant 

c o n t r a d i c t s  t h e s e  m i s l e a d i n g  c o n t e n t i o n s .  The  Compla in t ,  o n  

page 1 0  a n d  11, r e a d s  i n  p e r t i n e n t  p a r t ;  

4 4 .  The  r e c o n c i l e d  b a l a n c e s  from r e s p o n d e n t ' s  master 
account a n d  h i s  c l i e n t  t r u s t  f u n d  a t  m o n t h s  e n d s  r e f l e c t e d  t h e  
f o l l o w i n g  s h o r t a g e s :  

F e b r u a r y  2 8 ,  1 9 9 0  - 1 5 , 9 9 9 . 4 0  
1 6 , 0 4 3 . 4 4  
3 0 , 5 0 3 . 1 3  H 3 0 , 0 2 5 . 2 5  

March 3 1 ,  1 9 9 0  - 
A p r i l  3 0 ,  1 9 9 0  - 
May 31, 1 9 9 0  - 

( e m p h a s i s  a d d e d ) .  

Moreover, reference t o  t h e  C o m p l a i n a n t ' s  a u d i t o r ' s  r epo r t  

w h i c h  was i n t r o d u c e d  as  P e t i t i o n e r ' s  E x h i b i t  # 2  a t  t h e  f i r s t  
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hearing before the  r e fe ree  confirms t h a t  these f i g u r e s  

c o n s t i t u t e  combined shor tages  from - a l l  accounts.  

Accordingly, the  Respondent's t o t a l  t r u s t  shor tage  was 

never g rea t e r  than $30,503.13, d e s p i t e  Complainant misleading 

s ta tements  t o  t he  cont ra ry .  

A 

-. 
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SUMMARY OF ARGUMENT 

Complainant urges disbarment a s  opposed t o  suspension 

pr imar i ly  due t o  Respondent's lack of candor i n  the  e a r l y  

s t a g e s  of the  proceedings. Complainant, l i k e  the r e fe ree  

below, f a i l s  t o  consider  or even acknowledge the  s u b s t a n t i a l  

mi t iga t ion  presented by Respondent a s  mandated by t h e  previous 

dec is ions  of t h i s  Court. I t  i s  c l e a r  t h a t  mi t iga t ion  m u s t  be 

considered i n  a r r i v i n g  a t  the appropr ia te  d i s c i p l i n e  t o  be 

imposed here in .  I n  l i g h t  of the  mi t iga t ion  shown i n  t he  record 

below, and the  dec is ions  of t h i s  cour t  involving 

misappropriat ion of g r e a t e r  amounts over longer periods of 

3 
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ARGUMENT 

RESPONDENT'S FAILURE TO COOPERATE IMMEDIATELY WITH THE FLORIDA 
BAR'S INVESTIGATION, IN LIGHT OF ALL OF THE ATTENDANT FACTS, 
MITIGATION, AND COMPARABLE DECISIONS OF THIS COURT MANDATES 
SUSPENSION, NOT DISBARMENT. 

Complainant maintains t h a t  the  cases  c i t e d  i n  Respondent's 

i n i t i a l  b r i e f  a r e  inappl icable  a s  each case c i t e d  t h e r e i n  

involved an a t to rney  who had cooperated w i t h  The F lor ida  Bar. 

Complainant contends t h a t  because Respondent d i d  n o t  i n i t i a l l y  

admit t o  the  shor tages  and i n c o r r e c t l y  claimed t o  have replaced 

the  money a t  h i s  depos i t ion  on Apri l  1 6 ,  1 9 9 0 ,  t h a t  he m u s t  be 

d i sba r red .  

However, Complainant f a i l s  t o  acknowledge or recognize 

t h a t  Respondent cooperated a f t e r  the  i n s t i t u t i o n  of formal 

proceedings and t h a t  he had replaced over 80% of  the  t r u s t  

shor tages  w i t h i n  a couple of months of t he  t ak ing  of t he  

depos i t ion .  C lea r ly ,  Respondent admitted t o  near ly  a l l  of the 

a l l e g a t i o n s  a t  t he  f i n a l  hear ing.  Moreover, while the  t r u s t  

shor tages  during the  month of h i s  ob jec t ionable  depos i t ion  were 

$30,503.13, [Complaint para .  4 4 1 ,  by June 30 ,  1 9 9 0 ,  some s i x t y  

days l a t e r  the shor tages  had been reduced t o  $5,686.33. 

[Complaint, para .  4 6 1 .  

Respondent contends t h a t  such a c t i o n  on h i s  p a r t  

c o n s t i t u t e s  cooperation and r e s t i t u t i o n .  T h i s  Court has 

ind ica ted  t h a t  both cooperation and r e s t i t u t i o n ,  i n t e r  a l i a ,  

m u s t  be considered i n  mi t iga t ion .  The Flor ida  Bar v .  Pincket ,  

398 So.2d 8 0 2  ( F l a .  1981) .  



However, assuming arguendo that Respondent's overall 

conduct is not characterized by this court as cooperative, his 

early misstatements as to the status of his trust account do 

not require disbarment as urged by the Complainant. 

This court has previously refused to disbar uncooperative 

attorneys who were guilty of obstructing bar investigations or 

concealing misappropriations. 

In The Florida Bar v. Schiller, 537 So.2d 992 (Fla. 1989), 

the accused attorney was found to have had trust shortages for 

a period of in excess of five (5) years. These deficits 

gradually increased to over $29,000.00. The accused initially 

understated the deficit to The Florida Bar, and thus, in the 

words of Justice Ehrlich "lied to The Florida Bar to cover his 

theft". at 993. While Schiller made restitution after an audit 

revealed the exact deficit, he still owed money to medical 

providers on behalf of clients at the time of his hearing. 

Under these facts, this court suspended Schiller for three (3) 

years. 

Unlike Schiller, Respondent's trust shortages spanned only 

ten (10) months prior to the institution of restitution. 

Moreover, while Schiller made restitution and "seemed to be . . 
. remorseful", the Respondent below had the additional 
mitigation of, absence of prior disciplinary record, personal 

or emotional problems, character and reputation, and imposition 

of other penalties or sanctions. In light of this court's 
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decis ion  i n  S c h i l l e r ,  any d i s c i p l i n e  exceeding a th ree  ( 3 )  year 

suspension cannot be j u s t i f i e d .  

Moreover, the  f a c t s  below compare favorably t o  t he  f a c t s  

i n  The F lor ida  Bar v .  Roth, 4 7 1  So.2d 29 ( F l a .  1985) wherein 

t h i s  cour t  imposed a t h r e e  ( 3 )  year suspension. I n  Roth, the 

accused a t to rney  misappropriated $80,874.15 from an e s t a t e  he 

was handling. Addi t iona l ly ,  i n  order t o  conceal the  tak ing ,  

Roth manipulated the  bank accounts t o  i n f l a t e  the  e s t a t e  

account balance p r i o r  t o  h i s  being deposed pursuant t o  an 

accounting. Moreover, Roth t e s t i f i e d  t h a t  based upon h i s  

longstanding r e l a t i o n s h i p  w i t h  t he  h e i r s '  paren ts ,  he f e l t  

j u s t i f i e d  i n  handling the money i n  any fash ion  he deemed 

appropr ia te .  Roth f l a t l y  declared he was not g u i l t y  of 

misappropriat ion.  L i k e  Respondent, Roth was experiencing I R S  

problems. Despite fraud i n  a t tempting t o  conceal the  t h e f t ,  

and h i s  lack of remorse, and consider ing o ther  mi t iga t ing  

circumstances,  Roth was suspended f o r  t h ree  ( 3 )  years .  Roth 's  

mi t iga t ion  included h i s  con t r ibu t ions  t o  the  profess ion ,  age 

and r e s t i t u t i o n .  

Respondent's conduct cannot be s a i d  t o  be a s  egregious a s  

t h a t  i n  S c h i l l e r  or Roth. S c h i l l e r ' s  misappropriat ions spanned 

over f i v e  years ,  while Respondent's shor tages  occurred f o r  only 

t en  ( 1 0 )  months p r i o r  t o  the  commencement of r e s t i t u t i o n .  

Furthermore, Roth misappropriated near ly  th ree  ( 3 )  times the  

shortage present  i n  t h i s  i n s t a n t  case ,  and Roth denied any 

wrongdoing, even a t  r e f e ree  hear ing.  Nevertheless ,  due t o  
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a m i t i g a t i n g  c o n s i d e r a t i o n s  n e i t h e r  R o t h  n o r  S c h i l l e r  was 

d i s b a r r e d .  M o r e o v e r ,  t h e r e  a r e  o t h e r  r e c e n t  cases i n v o l v i n g  

l a r g e  m i s a p p r o p r i a t i o n s  w h i c h  r e su l t ed  i n  s u s p e n s i o n s ,  n o t  

d i s b a r m e n t s .  The  F l o r i d a  Bar v .  M c S h i r l e y ,  5 7 3  So.2d 807 ( F l a .  

1 9 9 1 )  a n d  The  F l o r i d a  Bar v .  K e n t ,  484 So.2d 1 2 3 0  ( F l a .  1 9 8 6 ) .  

I n  M c S h i r l e y ,  t h i s  c o u r t  r e c e n t l y  r e i t e r a t ed  t h e  n e e d  t o  

c o n s i d e r  m i t i g a t i o n .  T h e  c o u r t  s t a t e d  " [ t l o  d i s b a r  M c S h i r l e y  

w i t h o u t  c o n s i d e r i n g  t h e  m i t i g a t i n g  f a c t o r s  i n v o l v e d ,  wou ld  be 

t a n t a m o u n t  t o  a d o p t i n g  a ru l e  of au tomat ic  d i s b a r m e n t  where a n  

a t t o r n e y  misappropriates  c l i e n t  f u n d s .  Such  a r u l e  would  

i g n o r e  t h e  t h r e e f o l d  p u r p o s e  i n  P a h u l e s ,  f a i l  t o  take i n t o  

a c c o u n t  a n y  m i t i g a t i n g  f a c t o r s ,  a n d  do l i t t l e  t o  f u r t h e r  a n  

a t t o r n e y ' s  i n c e n t i v e  t o  m a k e  r e s t i t u t i o n . "  - I d .  a t  8 0 9 .  I t  

s h o u l d  be n o t e d  t h a t  M c S h i r l e y ' s  s h o r t a g e s  s p a n n e d  n e a r l y  s i x  

yea r s .  

I t  is  c lear  t h a t  t h e  Referee was i n c o r r e c t  i n  n o t  

m e n t i o n i n g  or  c o n s i d e r i n g  t h e  s u b s t a n t i a l  m i t i g a t i o n  p r e s e n t e d  

by R e s p o n d e n t  a t  t h e  two h e a r i n g s  h e l d  below. T h e  e v i d e n c e  

e s t a b l i s h e d  t h a t  R e s p o n d e n t  had  p rac t i ced  law w i t h o u t  

d i s c i p l i n a r y  i n c i d e n t  f o r  s e v e n t e e n  ( 1 7 )  y e a r s  p r i o r  t o  t h i s  

case. A d d i t i o n a l l y ,  two c i r c u i t  j u d g e s  a n d  two a t t o r n e y s  

t e s t i f i e d  t o  R e s p o n d e n t ' s  e x c e l l e n t  p r o f e s s i o n a l  r e p u t a t i o n  a n d  

c h a r a c t e r ,  a n d  R e s p o n d e n t ' s  remorse o v e r  t h e  problem. T h e r e  

was no e v i d e n c e  of c l i e n t  harm a n d  R e s p o n d e n t  r e t u r n e d  a l l  b u t  

a m i n u t e  p o r t i o n  of t h e  f u n d s  by  t h e  time of t h e  h e a r i n g  be fo re  
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a t h e  r e fe ree .  Respondent a l s o  received the  i n s t r u c t i o n  and 

guidance a v a i l a b l e  from The Flor ida  Bar 's  Law Off ice  Management 

Advisory Service t o  c o r r e c t  h i s  d e f i c i e n t  t r u s t  accounting 

p r a c t i c e s  which cont r ibu ted  t o  h i s  misconduct. F i n a l l y ,  

Respondent was s u f f e r i n g  from personal problems due t o  t he  

death of h i s  f a t h e r  and s e r i o u s  i l l n e s s  of h i s  mother. 

I f  these  f a c t o r s  i n  mi t iga t ion  a r e  given cons idera t ion ,  

and comparing the  f a c t s  and d i s c i p l i n e  i n  Roth and S c h i l l e r ,  i t  

is c l e a r  t h a t  a suspension of two ( 2 )  t o  t h ree  ( 3 )  yea r s  i s  

s u f f i c i e n t  and appropr ia te .  
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CONCLUSION 

Complainant's reliance on Respondent's early 

non-cooperation in requesting disbarment is misguided. 

Respondent admitted nearly all of the Complainant's 

allegations, made restitution and sought The Florida Bar's 

assistance in the proper handling of trust funds after formal 

proceedings were instituted. Moreover, Respondent practiced 

law for seventeen (17) years and enjoyed an excellent 

reputation for professional ability and character. The referee 

erred in failing to consider these mitigating factors. Given 

this court's handling of similar situations in the past, 

suspension is the proper discipline. 
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