SUPREME COURT OF FLORIDA

No. 77,353

IN THE INTEREST OF B.T., achild, Petitioner,
VS,

STATE OF FLORIDA, Respondent.

[February 13, 1992]

PER CURIAM.

We have for review B.T. v. State, 573 So. 2d 101 (Fla. 1st DCA 1991), in which the First District
Court of Appeal held it was proper to amend a delinquency petition to include the allegation that
the victim of a sexual battery was mentally defective when the original petition had alleged that
the victim was physically helpless to resist the sexual battery. The district court concluded that
this amendment and a succeeding amendment did not violate section39.05(6), Florida Statutes
(1989).' The district court certified the following question as one of great public importance:

UNDER THE CIRCUMSTANCES OF THIS CASE DOES RULE 8.110, F.R.J.P., PERMIT
AMENDMENT OF AN ORIGINAL TIMELY PETITION FOR DELINQUENCY MORE
THAN 45 DAY S AFTER ARREST TO CORRECT THE SPECIFIED SUBSECTION OF A
SEXUAL BATTERY CHARGE UNDER SECTION 794.011, FLORIDA STATUTES, FROM
SUBSECTION (5) TO SUBSECTION (4), BOTH INVOLVING LACK OF INTELLIGENT
VOLUNTARY CONSENT AS THERE DEFINED?

573 So. 2d at 104. We have jurisdiction. Art. V, § 3(b)(4), Fla. Const. In accordance with our
decisionin M.F. v. State, 583 So. 2d 1383 (Fla. 1991), we answer the certified question in the
negative, quash the decision of the district court, and remand this case for further proceedingsin
accordance with our M.F. decision.

! Section 39.05(6), Florida Statutes (1989), provides as follows:

On motions by or in behalf of a child, a petition alleging delinquency shall be dismissed with prejudice if it was not
filed within 45 days from the date the child was taken into custody. . . .



It is so ordered.

SHAW, C.J. and BARKETT, GRIMES, KOGAN and HARDING, JJ., concur.
OVERTON, J., dissents with an opinion, in which McDONALD, J., concurs in result only.
McDONALD, J., dissents withan opinion.

DISSENTBY: OVERTON; McDONALD
DISSENT: OVERTON, J., dissenting.

The mgjority is alowing a delinquent juvenile to escape any punishment for a serious offense
due to atechnical violation, which did not in any way prejudice the juvenile.

This case evolves from the commission of a sexual battery by the juvenile, age fifteen, on his
twenty-two-year-old mentally handicapped cousin. The juvenile was taken into custody on
September 8, 1989, several hours after the incident, on a probable cause affidavit that charged
him with "sexual battery--victim mentally defective and defendant is believed to be aware of
same,”" an offense under the provisions of section 794.011(4)(e), Florida Statutes (1989).

The original petition for delinquency, filed September 26, 1989, alleged that the juvenile

did unlawfully commit a sexual battery upon [the victim], a person twelve years of age or older .
.. without the victim's consent and the defendant used physical force and violence not likely to
cause serious personal injury, contrary to section 794.011(5), Florida Statutes, a second degree
felony.

(Emphasis added.)

On November 30, 1989, the State filed an amended petition for delinquency, which was
captioned "Sexual Battery with Victim Mentally Defective." The body of the charge read, in
pertinent part, that the juvenile

did unlawfully commit a sexua battery upon [the victim], a person twelve years of age or older .
.. while the victim was physically helplessto resist, contrary to Section 794.011(4), Florida
Statutes, afirst degree felony.

(Emphasis added.) On May 1, 1990, the trial court allowed a second amendment to conform the
language of the petition to the charged violation. The second amended petition alleged that the
juvenile

did unlawfully commit a sexual battery upon [the victim], a person twelve years of age or older
who is mentally defective . . . without the victim's consent, with the knowledge that the victim is
mentally defective, contrary to Section 794.011(4), Florida Statutes, afirst degree felony.

(Emphasis added.) These amendments were allowed by the trial judge under Rule of Juvenile



Procedure 8.110.2

On appedl, the district court recognized that the amendment charged the juvenile with afelony of
a higher degree than the original petition. In affirming the trial court, the district court explained:

[The juvenile] was explicitly charged by the first petition with sexually battering his cousin on a
certain date at a specific location, and without her consent. He was therefore made aware that the
state would have to prove ether that the victim had not agreed to the intercourse, or that any
consent was not intelligent, knowing and voluntary. He would also have been aware that
evidence of amental handicap can always be introduced by the state to rebut any defense that the
victim's consent was knowing, intelligent and voluntary. Section 794.011(6), Florida Statutes.

[The juvenile's] counsel has admitted to knowledge and notice from the original arrest report that
the victim was mentally defective, and further admits there is no claim of "surprise” by the
amendment. The amendment to the petition was made in November 1989, and [the juvenil€e's]
adjudicatory hearing was not held until May 1990. [The juvenile] had adequate time to prepare a
defense to the charges against him when he was made aware by the original petition and the
statutory scheme (irrespective of what subsection he was charged with violating) that the victim's
consent, under each of the provisions in question, was necessarily at issue, and that evidence of
the victim's mental deficiency could always be admitted to prove that any consent was not
intelligent or voluntary.

573 So. 2d at 104.
In M.F. v. State, 583 So. 2d 1383, 1388-89 (Fla. 1991), we stated that

since the design of the state was to change the allegations to different substantive violations,
rather than merely correct clerical errors, the state circumvented the juveniles substantive rights
to be properly charged within the applicable limitations imposed by section 39.05(6). Under
these circumstances it is inappropriate for courts to inquire any further concerning prejudice to
the juveniles, because juveniles necessarily are prejudiced when they are denied their substantive
rights. . ..

We hold that the state may amend atimely-filed juvenile delinquency petition after the forty-

2 Rule of Juvenile Procedure 8.110 provides how amendments to juvenile delinquency petitions may be made and
defects and variances corrected. Rule 8.110, paragraphs (c) and (d), provide as follows:;

(c) Amendments. At any time prior to the adjudicatory hearing an amended petition may be filed or the petition may
be amended on motion. Amendments shall be freely permitted in the interest of justice and the welfare of the child.
A continuance may be granted upon motion and a showing that the amendment prejudices or materially affects any
party.

(d) Defects and Variances. No petition or any count thereof shall be dismissed, or any judgment vacated, on account
of any defect in the form of the petition or of misjoinder of offenses or for any cause whatsoever. If the court is of
the opinion that the petition is so vague, indistinct, and indefinite as to mislead the child and prejudice him in the
preparation of adefense, the petitioner may be required to furnish a statement of particulars.



five-day filing period has elapsed if the amendment, made prior to the adjudicatory hearing, is
intended to merely correct a good faith clerical-type error and not to change the substantive
allegation for other reasons.

| recognize that in M.F. we disapproved the district court decision in this case, but, in doing so,
this Court clearly did not focus on the fact that the probable cause affidavit charged the juvenile
with the sexual battery of a mentally defective person without consent, the offense for which the
juvenile was ultimately charged after all of the amendments. In my view, the critical issueis
whether the first amendment to the initial petition was a substantive change occurring after forty-
five days, which is prohibited by section 39.05(6), Florida Statutes (1989). | find that it is a much
more reasonable interpretation of the statute that, since the probable cause affidavit set forth the
elements of the more serious felony charge, the state could properly amend the petition under
rule 8.110, Rules of Juvenile Procedure, where there is no showing of prejudice to the juvenile. |
would accordingly modify our M.F. decision to eliminate our disapproval of B.T., approve the
decision of the district court, and answer the question in the affirmative. In my view, the
legislature clearly did not intend that the provisions of section 39.05(6), Florida Statutes (1989),
would be construed to prohibit a delinquency action against B.T. under the circumstances of this
cause.

McDONALD, J,, concursin result only.
McDONALD, J., dissenting.

| dissent. As| stated in my concurring opinion in M.F. v. State, 583 So.2d 1383 (Fla. 1991), |
believe that B.T. v. State, 573 So.2d 101 (Fla. 1st DCA 1991), was correctly decided and should
be approved. | still conclude that, absent prejudice to the defendant in preparing a defense, the
State can make substantive amendments to atimely-filed delinquency petition



