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STATEMENT OF THE CASE AND FACTS 

The Second D i s t r i c t  C o u r t  o f  Appeal  examined t h e  t h r e e  

r e a s o n s  p r o v i d e d  by t h e  t r i a l  c o u r t  when t h e  t r i a l  c o u r t  d e p a r t e d  

upward i n  s e n t e n c i n g  Responden t .  (Roa v .  S t a t e ,  16 FLW 0 2 2 2 ,  

F l a .  2d DCA 1991) .  The c o u r t  f o u n d  t h a t  two o f  t h e  r e a s o n s  f o r  

d e p a r t u r e  f a c t u a l l y  were i n a p p l i c a b l e  t o  R e s p o n d e n t ' s  c a s e ,  and 

t h a t  t h e  t h i r d  r e a s o n  f o r  d e p a r t u r e  was an i n v a l i d  r e a s o n .  

1 



SUMMARY OF THE ARGUMENT 

The Second D i s t r i c t  C o u r t  o f  Appeal  examined t h e  t h r e e  

r e a s o n s  p r o v i d e d  by t h e  t r i a l  c o u r t  when t h e  t r i a l  c o u r t  d e p a r t e d  

upward i n  s e n t e n c i n g  Responden t .  The c o u r t  r u l e d  on Reason 1 

t h a t  a l t h o u g h  i t  p r e v i o u s l y  had h e l d  t h a t  m u l t i p l e  v i o l a t i o n s  o f  

p r o b a t i o n  c o u l d  s u p p o r t  an upward d e p a r t u r e ,  R e s p o n d e n t ' s  c a s e  

was f a c t u a l l y  d i s t i n g u i s h a b l e  f r o m  t h i s  p r i o r  r u l i n g .  

The c o u r t  f o u n d  t h a t  Reason 2 was n o t  s u p p o r t e d  by t h e  f a c t s  

o f  t h e  c a s e  or t h e  c a s e  l a w ,  and t h a t  Reason 3 was an i n v a l i d  

r e a s o n  f o r  d e p a r t u r e  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s .  

The d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  o f  Appeal  i s  n o t  

i n  c o n f l i c t  w i t h  w i t h  c a s e s  f r o m  t h i s  C o u r t  n o r  f r o m  t h e  F i f t h  

D i s t r i c t  C o u r t  o f  A p p e a l .  A d d i t i o n a l l y ,  i nasmuch  as t h e  c o u r t  

r e l i e d  on W i l l i a m s ,  a c a s e  p e n d i n g  b e f o r e  t h i s  C o u r t ,  t h e  

r e l i a n c e  was t o  s t a t e  t h a t  t h e  d e p a r t u r e  r e a s o n  may be a v a l i d  

r e a s o n  t o  d e p a r t ,  b u t  n o t  under  t h e  f a c t s  o f  t h e  i n s t a n t  c a s e .  
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ARGUMENT 

THE D E C I S I O N  BELOW RELIES ON A CASE CURRENTLY 
P E N D I N G  BEFORE T H I S  C O U R T ,  AND CONFLICTS W I T H  
CASES FROM T H I S  COURT AND THE FIFTH D I S T R I C T  
(As s t a t e d  by P e t i t i o n e r  I 

The d e c i s i o n  o f  t h e  Second D i s t r i c t  Court  o f  Appea l  d o e s  n o t  

c o n f l i c t  w i t h  c a s e s  f r o m  t h i s  Cour t  n o r  f r o m  t h e  F i f t h  D i s t r i c t  

C o u r t  o f  A p p e a l .  M o r e o v e r ,  t o  t h e  e x t e n t  t h a t  t h e  d e c i s i o n  

r e l i e s  upon a c a s e  p e n d i n g  b e f o r e  t h i s  C o u r t ,  t h e  i s s u e  b e f o r e  

t h i s  C o u r t  w o u l d  n o t  a f f e c t  t h e  r e s u l t  b e l o w .  T h e r e f o r e ,  t h i s  

Court  s h o u l d  d e c l i n e  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  Second 

D i s t r i c t  Court  o f  A p p e a l .  

The t r i a l  c o u r t  l i s t e d  t h r e e  r e a s o n s  f o r  h i s  upward  

d e p a r t u r e  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s :  

1.  The D e f e n d a n t  i s  n o t  amenab le  t o  
p r o b a t i o n  because  o f  t h e  number o f  h i s  
v i o l a t i o n s  o f  p r o b a t i o n  and communi ty  
c o n t r o l .  2 .  The D e f e n d a n t  i s  n o t  
amenab le  t o  p r o b a t i o n  because  o f  t h e  
t i m i n g  o f  t h e s e  v i o l a t i o n s .  3 .  The 
D e f e n d a n t  i s  e x t r e m e l y  d a n g e r o u s .  

( R .  34). I n  r e v e r s i n g  t h e  upward  d e p a r t u r e  s e n t e n c e ,  t h e  Second 

D i s t r i c t  C o u r t  o f  Appea l  examined  e a c h  o f  t h e  r e a s o n s  i n  l i g h t  o f  

t h e  r e c o r d  f r o m  t h e  t r i a l  c o u r t .  

On Reason 1 ,  t h e  c o u r t  c i t e d  W i l l i a m s  v .  S t a t e ,  559 S o . 2 d  

680 ( F l a .  2d DCA 1990), a c a s e  p e n d i n g  b e f o r e  t h i s  C o u r t ,  f o r  t h e  

p r o p o s i t i o n  t h a t  m u l t i p l e  v i o l a t i o n s  o f  p r o b a t i o n  may be  u p h e l d  

as a v a l i d  r e a s o n  f o r  an upward  d e p a r t u r e .  However ,  t h e  c o u r t  

f o u n d  i n  R e s p o n d e n t ' s  c a s e  t h a t  " t h e r e  have  n o t  been m u l t i p l e  

v i o l a t i o n s  o f  p r o b a t i o n  and commun i t y  c o n t r o l . "  The f a c t  t h a t  

t h e  W i l l i a m s  c a s e  i s  p e n d i n g  b e f o r e  t h i s  Court  h a s  n o  b e a r i n g  on  
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Responden t ' s  case because t h e  Second D i s t r i c t  C o u r t  o f  Appeal  

f ound  t h a t  m u l t i p l e  v i o l a t i o n s  d i d  n o t  o c c u r .  

On Reason 2 ,  t h e  c o u r t  f ound  t h a t  i t  was n o t  s u p p o r t e d  by 

t h e  f a c t s  o f  Responden t ' s  case n o r  by t h e  case l a w .  On Reason 3 ,  

t h e  c o u r t  found t h e  r e a s o n  t o  be i n v a l i d ,  

The d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  o f  Appeal  i s  n o t  

i n  c o n f l i c t  w i t h  cases  f r o m  t h i s  C o u r t  no r  f r o m  t h e  F i f t h  

D i s t r i c t  C o u r t  o f  Appea l .  A d d i t i o n a l l y ,  s i n c e  t h e  C o u r t  f ound  

t h a t  t h e r e  had n o t  been m u l t i p l e  v i o l a t i o n s  o f  p r o b a t i o n  and 

community c o n t r o l ,  t h i s  C o u r t ' s  d e c i s i o n  i n  W i l l i a m s  w i l l  have no 

b e a r i n g  on Responden t ' s  c a s e ,  

T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  d e c l i n e  t o  r e v i e w  t h e  d e c i s i o n  

o f  t h e  Second D i s t r i c t  C o u r t  o f  Appeal  i n  t h i s  case .  
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CONCL US I ON 

Based upon t h e  f o r e g o i n g  arguments  and a u t h o r i t i e s ,  t h i s  

C o u r t  s h o u l d  d e c l i n e  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  Second 

D i s t r i c t  C o u r t  o f  Appeal  i n  t h i s  c a s e .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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