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ISSUES PRESENTED FOR REVIEW 

I 

Whether the murder o f  J u l i o  R i v a s  was e s p e c i a l l y  
heinous,  a t roc ious ,  or cruel .  

I1 

a 

Whether t h e  murder o f  
premeditated! without  
l e g a l  j u s t i f i c a t i o n .  

Julio R i v a s  was c o l d  and 
any pre t ense  o f  moral or 
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Whether t h e  m i t i g a t i n g  circumstances presen ted  
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aggravat ing circumstances presented,and warrant  
t h e  death  p e n a l t y .  
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STA!MMEJlT OF FACTS 

a .  

a 

m .  

The A p p e l l a n t ,  Guillemo Octavio Arbelaez, was convicted of 

the crimes charged i n  the Indictment on February 19, 1991. [T. 217- 

2181. O n  March 4, 1991, the Court  held the s e n t e n c i n g  h e a r i n g  and 

the j u r y ,  by a vote of eleven t o  one, recommended the A p p e l l a n t  be 

sentenced t o  d e a t h  f o r  the murder of Julio R i v a s .  

On March 14, 1991, the Court  imposed the d e a t h  sentence. [T. 

243-2551. The Court d e c l a r e d ,  i n  r e a c h i n g  i t s  decision, t h a t  it had 

considered a t  l e n g t h  a l l  of the evidence The  Cour t  

s t a t e d  t h a t  it had i n d e p e n d e n t l y  reviewed and weighed the evidence 

p r e s e n t e d  before the j u r y  and t o  the C o u r t .  I t  f ound  three ( 3 )  

a g g r a v a t i n g  c i r c u m s t a n c e s :  (1)  The c a p i t a l  fe lony was a homicide 

t h a t  was c o m m i t t e d  i n  a cold c a l c u l a t e d  and premed ica ted  manner 

w i t h o u t  a n y  p r e t e n s e  of moral or l e g a l  j u s t i f i c a t i o n  [ R. 2463; ( 2 )  

the c a p i t a l  f e lony  was s p e c i a l l y  w icked ,  evi l ,  a t r o c i o u s  or c r u e l .  

The k i l l i n g  of Julio Rivas was done w i t h o u t  conscience or p i t y ;  and 

( 3 )  The c a p i t a l  fe lony was commi t t ed  i n  the c o u r s e  of a k i d n a p p i n g .  

[R.251]. 

i n  the c a s e .  

The Court found the m i t i g a t i n g  c i rcums tance  of A p p e l l a n t  

h a v i n g  no s i g n i f i c a n t  p r i o r  c r i m i n a l  h is tory.  [R. 2511. The second 

m i t i g a t i n g  c i rcums tance  the Court  found was the f a c t  t h a t  A p p e l l a n t  

-4- 



v o l u n t a r i l y  re turned  t o  the United S t a t e s  t o  f a c e  t h e  consequences 

of his a c t i o n s .  [R.252]. 

0 .  These f a c t s  supplement Appellant's I n i t i a l  Brief and t o g e t h e r  

form t h e  basis f o r  this Appea l .  
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ARGUMENT 

I) 

I 

The evidence p r e s e n t e d  a t  t r i a l  f a i l e d  t o  show beyond a 

r e a s o n a b l e  doub t  t h a t  the crime was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  

or c r u e l .  The evidence clearly showed t h a t  the Defendant  called the 

chi ld 's  mother from a p u b l i c  t e l e p h o n e  i n  Key B i s c a y n e .  When the 

mother refused t o  answer the Defendan t ' s  c a l l ,  A p p e l l a n t ,  i n  a 

moment of r a g e ,  drove t o  the b r i d g e ,  and threw the c h i l d  t o  the 

ocean.  A p p e l l a n t  did not t o r t u r e  the child either m e n t a l l y  or 

p h y s i c a l  1 y . 
A p p e l l a n t  was the victim of severe mental  t o r t u r i n g ,  by a cold 

and c a l c u l a t i n g  woman who raped h i m  of h i s  s c a r c e  s a v i n g s ,  and h i s  

honor. See Cook v .  S t a t e ,  5 4 2  So.2d 964 ( F l a .  1 9 8 9 ) ;  Chexr 

v .  S t a t e ,  5 4 4  So.2d 1 8 4  ( F l a .  1 9 8 9 ) ;  Rivera v. S t a t e ,  545 So.2d 864 

( F l a .  1 9 8 9 ) ;  Amoros v.  State, 531 So.2d 1256 (Fla. 1 9 8 8 ) ;  R i v e r a  

v-  S t a t e ,  545 So.2d 864 (Fla. 1 9 8 9 ) ;  Antone v. S t a t e ,  382 So.2d 

1205 ( F l a .  1 9 8 0 ) ;  and Mendendez v .  S t a t e ,  368 So.2d 1278 ( F l a .  

19.79) . 
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11 

a 

That the murder was cold, c a l c u l a t e d  and p r e m e d i t a t e d ,  w i t h o u t  

a n y  p r e t e n s e  of moral or l e g a l  j u s t i f i c a t i o n  is s i m p l y  not the 

c a s e .  T h i s  was c l e a r l y  a crime of p a s s i o n .  A crime commi t t ed  by 

an extremely e m o t i o n a l l y  d i s t u r b e d  man who saw the woman he loved 

and t r u s t e d ,  betray h i m  before his very own eyes. H e  c o u l d  not 

believe her r e a c t i o n  t o  his emot ional  and d e v a s t a t i n g  p a i n .  G i v i n g  

t h i s  s c e n a r i o ,  one cou ld  h a r d l y  s u g g e s t  t h a t  the crime was c o l d  and 

c a l c u l a t i n g ,  and w i t h o u t  any  p r e t e n s e  of moral j u s t i f i c a t i o n .  

Mitchell v. State, 527 So.2d 179 ( F l a .  1988); Peede v. Sta te ,  474 

So.2d 808 ( F l a .  1985); Thoanson v. State, 456 So.2d 444 ( F l a .  

1984); and Floyd v. State, 497 So.2d 1211 (Fla. 1986). T h e  man w a s  

c l e a r l y  g r i e v i n g  and d e s p e r a t e .  See also Mitchell v .  State, 527 

So.2d 179 (Fla. 1988); H i l l  v .  Sta te ,  5’15 So.2d 176 (Fla. 1987); 

and Farinas v. Sta te ,  569 So.2d 425 ( F l a .  1990). 
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111 

0 

The m i t i g a t i n g  c i rcums tances  e s t a b l i s h e d  i n  this c a s e  and the 

f a c t  t h a t  the De fendan t ' s  a c t i o n s  were the r e s u l t  o f  extreme menta l  

or emot iona l  d i s t u r b a n c e  c l e a r l y  warrant  an  override o f  the d e a t h  

p e n a l t y  i m p o s e d .  Brown v. State, 526 So.2d 903 ( F l a .  1988). The 

emot iona l  r a g e  o f  the Defendant  may be considered even i f  is not 

suppor ted  by the p s y c h o l o g i c a l  e v a l u a t i o n .  Johnson v. State, 442 

So.2d 185 ( F l a .  1983); See a l s o  Adams v. State 412 So.2d 850 ( F l a .  

1 9 8 2 ) ;  and Fead v.  State, 532 So.2d 176 ( F l a .  1987). 

A p p e l l a n t  p r e s e n t e d  s u f f i c i e n t  evidence t o  show t h a t  he was 

a c t i n g  i n  a r a g e ,  r e v o l t i n g  t o  the s u b s t a n t i a l  emotional 

domina t ion  t h a t  M s .  A l f a r o  had exerted over h i m .  H e  d i d  not 

a p p r e c i a t e  the c r i m i n a l i t y  of h i s  conduc t .  T h i s  i s  c l e a r l y  evident 

i n  the confession to Agent  Munoz and Detective M a r t i n e z .  In  each 

o f  these o c c a s i o n s ,  the Defendant  seemed t o  think t h a t  he had a c t e d  

o u t  o f  p a s s i o n ,  and that such  p a s s i o n a t e  r e a c t i o n  made his a c t i o n s  

j u s t i f i a b l e .  The Court  must not sentence a man t o  d e a t h  s i m p l y  

because  h i s  c u l t u r a l  background and u p b r i n g i n g  conflicts w i t h  the 

v a l u e s  of this  Cour t  and o u r  society i n  g e n e r a l .  See g e n e r a l l y  

F i t z r r a t r i c k  v. State, 527 So.2d 809 ( F l a .  1988); and Brown v. 

State, 526 So.2d 903 ( F l a .  1988). 
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D *  

Finally, the Defendant's confession and voluntary return t o  

the United states t o  face criminal charges such a s ign i f icant  

mitigating factor  t h a t  i t ,  alone, should compel an override of the 

death penalty imposed i n  th i s  case. Had the S t a t e  o f  Florida 

sought t o  extradite the Defendant, no dea th  penalty could have been 

imposed. T o  execute t h i s  Defendant a f t e r  he voluntarily returned 

and confessed t o  his crime, would be violat ive  of our rules o f  f a i r  

play and benevolence. 
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CONCLUSION 

F o r  t h e  r e a s o n s  s t a t e d  h e r e i n  t h i s  cause should be reversed 

and remanded f o r  a new sen tenc ing  hear ing  and the A p p e l l a n t  be 

sen tenced  t o  life. 

R e s p e c t f u l l y  submi t t e d ,  

DIAZ & BA!l'ISTA, P .  A. 
A t t o r n e y s  f o y . . A p p e l l a n t  
1 8 4 0  W e s t , A 9 t h )  S t r e y t  

Hial eap, F1 o r i d a z  012 
Tel e ph y e :yp5) 5, - 0 0 0 5 

S u i t e  105/ / 

/ 

-1 

p&e&ro D i a z ,  Esq. 

" /  

-10- 



CERTIFICATE OF SERVICE 

I HERRBY CERTIFY that a true and correct copy of t h e  

foregoing was mailed 

401 N.W. 2nd Avenue, 

January, 1992. 

to t h e  m f  t h e  A t torney  General at 

on this 15 th  day of 

-11- 


