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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was c o n v i c t e d  of F i r s t  D e g r e e  M u r d e r  a n d  A r m e d  

R o b b e r y  W i t h  a Weapon o n  J u n e  7 ,  1 9 8 8  i n  P a l m  B e a c h  C o u n t y ,  

F l o r i d a .  H e  r a i sed  s e v e n  ( 7 )  p o i n t s  o n  h i s  Appeal t o  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal.  The  S t a t e  of F l o r i d a  c r o s s - a p p e a l e d  t h e  

W a i v e r  of J u r y  T r i a l  f o r  t h e  S e c o n d  P h a s e  o f  t h e  p r o c e e d i n g  t h r o u g h  

a o n e  (1) p a r a g r a p h  a r g u m e n t  i n  i t s  Answer B r i e f .  

On December 5 ,  1 9 9 0 ,  t h e  C o u r t  P e r  C u r i a m  A f f i r m e d  t h e  m a i n  

a p p e a l ,  b u t  r e v e r s e d  t h e  d e c i s i o n  o f  t h e  T r i a l  C o u r t  o n  t h e  cross- 

appeal  ( a p p e n d e x ) .  P e t i t i o n e r  moved for  a r e h e a r i n g ,  w h i c h  was 

d e n i e d  b y  a n  o r d e r  f i l e d  March  6 ,  1 9 9 1 .  P e t i t i o n e r  t h e n  f i l e d  t o  

Notice t o  I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  o n  A p r i l  4 ,  1 9 9 1  

( a p p e n d e x ) .  

The  f a c t s  a s  f o u n d  i n  t h e  F o u r t h  D i s t r i c t  O p i n i o n  i n d i c a t e  

t h a t  P e t i t i o n e r  was f o u n d  g u i l t y  o f  F i r s t  D e g r e e  M u r d e r ,  b u t  t h e  

T r i a l  J u d g e  s t a t e d  for  t h e  record t h a t  h e  wou ld  n o t  impose t h e  

d e a t h  p e n a l t y .  A l t h o u g h ,  P e t i t i o n e r  a r g u e d  a n d  c i t e d  e v i d e n c e  o f  

t h e  w a i v e r  o f  P h a s e  Two b y  t h e  S t a t e  i n  i t s  R e p l y / C r o s s - A p p e a l  

Answer B r i e f ,  t h e  F o u r t h  D i s t r i c t ,  c i t i n g  a n  e x c e r p t  f r o m  t h e  

record i n  i ts  o p i n i o n  f o u n d  n o  v a l i d  w a i v e r .  

A s  t h e  F o u r t h  D i s t r i c t  i n d i c a t e d ,  F l o r i d a  R u l e  of C r i m i n a l  

P r o c e d u r e  3 . 2 6 0  r e q u i r i n g  w a i v e r  w i t h  " t h e  c o n s e n t  o f  t h e  S t a t e "  

was n o t  shown.  T h e r e f o r e ,  " . . . . w e  m u s t  r e v e r s e  t h e  T r i a l  J u d g e ' s  

r u l i n g  i n  t h i s  r e g a r d  a n d  remand f o r  f u r t h e r  p r o c e e d i n g s  o n  t h e  

p e n a l t y  p h a s e  o f  t h i s  t r i a l  p u r s u a n t  t o  S e c t i o n  9 2 1 . 1 4 1 ( 1 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 9 )  .I1 
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SUMMARY OF THE ARGUMENT 

The decision of the Fourth District Court of Appeal in the 

instant case conflicts with prior decisions of this Court: which 

indicates that a Defendant convicted of First Degree Murder and 

sentenced to life imprisonment by the Trial Court cannot be subject 

to sentencing to death after reopening the sentencing phase by 

Order of the Appellate Court without violating the double jeopardy 

clause. This is an important issue, which this Court must address. 
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ARGUMENT 

POINT ONE 

THE DECISION OF THE FOURTH DISTRICT COURT OF APPEAL 
IN THE INSTANT CASE CONFLICTS WITH PRIOR DECISIONS 
OF THIS COURT HOLDING THAT REOPENING THE SENTENCING 
PHASE TO ATTEMPT TO IMPOSE THE DEATH PENALTY WOULD BE 
A VIOLATION OF DOUBLE JEOPARDY. 

Petitioner seeks to establish this Court's "conflict" 

jurisdiction. Article V, Section 3 (b) (3), Florida Constitution; 

Rule 9.030(a) (2) (A) (iv) , Florida Rules of Appellant Procedure. The 

decision of the Fourth District Court of Appeal on the issue in 

this Point conflicts with prior decisions from this Court: Brown 

v. State, 521 So.2d 110 (Fla. 1988) ; Fasenmyer v. State, 457 so.  2d 

1361 (Fla. 1984); Troupe v. ROWe, 283 So.2d 857 (Fla. 1973). The 

conflict is express and direct and appears in the written opinion 

of the Fourth District. See, Jenkins - V. State, 385 So.2d 1356 

(Fla. 1980). 

In the case sub judice, the State is seeking to reopen the 

sentencing phase of the underlying proceeding to secure a jury 

recommendation of death. The State's waiver of the hearing is 

established in the record proper. There is some ambiguity as the 

Fourth District noted in its Opinion. However, reopening the 

sentencing phase of this first degree murder trial subjects 

Petitioner to double jeopardy as prohibited by the Florida and 

United States Constitutions and as interpreted by this Court. 

In Brown V. State, 521 So.2d 110 (Fla. 1988), this court 

reversed the decision of the Third District Court of Appeal as 

found in Brown v. State, 501 So.2d 1343 (Fla. 3rd DCA, 1987). The 

Third District reversed the imposition of a life sentence, €or 
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r e s e n t e n c i n g ,  f i n d i n g  t h a t  t h e  T r i a l  C o u r t  erred i n  d e t e r m i n i n g  

t h a t  t h e  d e a t h  p e n a l t y  c o u l d  n o t  be imposed p u r s u a n t  t o  t h e  T r i a l  

C o u r t ' s  e r r o n e o u s  i n t e r p r e t a t i o n  of case law a t  t h e  t i m e  of BXOWn'S 

s e n t e n c i n g .  T h i s  C o u r t  r e v e r s e d  t h e  d e c i s i o n  of: t h e  T h i r d  D i s t r i c t  

i n  Brown ,  a n d  r u l e d  a s  i n  A r i z o n a  v .  Rumsey,  467  U.S. 2 0 3 ,  1 0 4  

S . C t .  2 3 0 5 ,  8 1  L .ed .  2d 1 6 4  ( 1 9 8 4 ) ,  t h a t  t h e  e r r o n e o u s  T r i a l  C o u r t  

- 

r u l i n g  a c q u i t t e d  t h e  D e f e n d a n t  o n  t h e  d e a t h  p e n a l t y  a n d  t e r m i n a t e d  

j e o p a r d y .  A c c o r d i n g l y ,  i t  was a v i o l a t i o n  of d o u b l e  j e o p a r d y  t o  

r e o p e n  t h e  s e n t e n c i n g  p h a s e  a n d  impose t h e  d e a t h  p e n a l t y .  

P e t i t i o n e r  was s e n t e n c e d  to  l i f e  impr i sonmen t .  R e g a r d l e s s  of 

t h e  i s s u e  of w a i v e r  of j u r y  c o n s i d e r a t i o n  for P h a s e  Two, t h e  F o u r t h  

D i S t r i C t ' S  r e v e r s a l  a n d  r emand  ' I . .  . . f o r  f u r t h e r  p r o c e e d i n g s  o n  t h e  

p e n a l t y  p h a s e  o f  t h i s  t r i a l  . . . . I 1 ,  c l e a r l y  c o n f l i c t s  w i t h  t h i s  

C o u r t ' s  d e c i s i o n  i n  Brown v .  - S t a t e ,  5 2 1  So .2d  110 ( F l a .  1 9 8 8 ) .  

P e t i t i o n e r  is  now s u b j e c t  to  d o u b l e  j e o p a r d y .  T h i s  C o u r t ,  

t h e r e f o r e ,  h a s  j u r i s d i c t i o n ,  w h i c h  i t  s h o u l d  exercise i n  order t o  

r e s o l v e  a c o n f l i c t  of i t s  p r e v i o u s  d e c i s i o n  i n  Brown w i t h  t h e  

d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  i n  t h e  i n s t a n t  case. 

- 
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CONCLUSION 

T h i s  C o u r t l s  " c o n f l i c t "  on  j u r i s d i c t i o n  is  e s t a b l i s h e d .  T h i s  

C o u r t  s h o u l d  exercise  i t s  j u r i s d i c t i o n  and accept t h i s  case f o r  

r e v i e w .  
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