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STATmJTNT OF THE C w  

On October 26, 1987, the Respondent was charged in 

a Two (2) Count Information. Count I charged that the 

Respondent, a person over eighteen (18) years of age, between 

the first (1st) day of October 1986 and the fifteenth (15th) 

day of November, 1986, did commit a Sexual Battery upon D m  

L o ,  a person less than twelve (12) years old. Count I1 

charged that the Respondent did, between June 1 and June 15, 

1987, perform an Indecent Assault, without the intent to 

commit Sexual Battery, upon D m  L- (R: 304) 

Appellee filed a Notice of Intent to Use Similar 

Fact Evidence (R: 340) and for Admission of child victim's 

hearsay statement (the videotape). (R 341-342). Appellant 

filed timely objections to both motions. (R: 355-383, 387- 

395). 

The Court, in finding the videotape admissible 

pursuant to Florida Statutes §90.803(23), determined among 

other things, that the content of the tape coincides with the 

testimony that the victim gave as part of the pre-trial 

hearing. (R: 496-496). 

Going further, however, the Court refused to allow 

the tape to be played, finding that the prejudicial value of 

-1- 



. 
I I 

1 

the tape outweighed any probative value and would be improper 

to be presented to the jury. Stating further, 

Unless during the testimony of this trial, the 
testimony of the victim is ostensibly less, 
than the Court may reconsider that motion, the 
possible motion by the State, the motion of 
the videotape at that time, if I deem its 
probative value then becomes more important. 

The Court finally stated: 

Right now it appears to me that the victim is 
able to testify clearly to the facts that have 
occurred, and therefore, the probative value 
would be minimal in admitting the tape so I 
will prohibit it coming in unless it becomes 
necessary at the trial. (R: 4 9 5 - 4 9 6 ) .  

It is clear that the Judge properly ruled that the 

videotape was cumulative and more prejudicial than probative 

and would not add anything to the proceedings. He further 

very clearly articulated that he would reconsider his motion, 

only if the child victim was unable to testify in a clear and 

coherent manner as she had done at the pre-trial hearing. 

On the first day of trial, the State, after the 

above ruling was rendered, made an oral motion to allow a 

member of the Child Protection team to testify about the 

statements made by the child during the videotaped interview. 

(R: 4 9 6 ) .  Obviously, this ore tenus request failed to satisfy 

the specifics required by Florida Statutes S 90.803(23) (b). 

The Appellant objected. The Court acknowledged that it had 

previously denied the admissibility of the videotaped 

interview, however, the Court then reversed itself in an 
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obvious contradiction of its ruling as to the admission of the 

videotape. The Court determined that while the tape could not 

be played, he would allow Nurse Lobbes to testify as to the 

child's hearsay statements during the interview and as 

depicted on the videotape. Such evidence being admitted 

pursuant to Florida Statutes s 90.803(23). (R: 496-497). 

Jury trial began shortly thereafter and after a jury 

was panelled and opening statements were made, the first 

witness called was the child victim, D m  L w .  

This witness was examined completely and thoroughly 

by both counsel. 

The second witness to testify was Dr. Penny Tokarski 

(a physician member of the Child Protection Team, hereinafter 

referred to as C.P.T.) . When the State attempted to introduce 
evidence of out of court statements of the child victim, the 

defendant objected. (R: 75). Again, no written notice was 

provided pursuant to Florida Statutes S 90.803(23)(b). 

The Court ruled that the statement was cumulative 

but that the prejudicial effect was outweighed by its 

probative value. (R: 77). The Doctor then testified that, 

The History that I received from D O  was to 
corroborate and ask further what had already 
been given to me by Ms. Jane Wilson who had 
given me the preliminary history from the 
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child after they did a videotape interview. I 
specifically had asked D m  if she had any 
previous injuries to her perianal or vaginal 
area and she talked about one entry that had 
occurred but nothing that had occurred anally. 
Specifically, she talked about where he hit 
her buttocks; did not involve her anus or 
vagina. ... I also asked her if she was aware 
if Mr. Kopko had done anything to any other 
children and she stated she thought something 
happened to her little sister. 

This latter portion of the Doctor's testimony was objected to 

and the Court advised the jury to disregard it (R 78-79). 

Further along, the Doctor testified that the medical history 

was actually provided to her from Ms. Wilson, a nurse member 

of the Child Protection Team, who also testified at trial. 

(R: 79). 

Most importantly, the Doctor testified that her 

physical examination revealed no scarring, no fissures, 

nothing wrong; and that the anus, the labia and the hymen were 

normal. (R: 83). 

The third witness to testify was Jane Wilson Lobbes 

(a nurse member of the C.P.T. and the person who videotaped 

the interview of the child victim). Over objection, the Court 

permitted this witness to testify about the interview. (R: 

87) .' 

Despite the State telling the Court that there had been no 
reference to the videotaping of the interview this was the second 
time that the videotape was mentioned by State witnesses answering 
questions posed by the prosecution. (R: 78,89). 
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When the child victim was asked if she knew why she 

was seeing Nurse Loppes, the child said it was to talk about 

what her dad had done to her. (R: 90). 

The Nurse also testified to what she had been told 

by the child during the videotaped interview. 

During cross-examination, counsel forthe Respondent 

questioned this witness about the videotaping of the 

interview, so as to impeach her credibility. Upon motion and 

argument by the State and over the objection of the 

Respondent, the Court then decided to allow the videotape to 

be played stating the cross-examination had raised the 

probative value considerably. (R: 101). 

After renewed objections by the State and after some 

matters were edited out of the videotape, it was played for 

the jury. (R: 144). 

The last witness to testify was N O  B- W-, 

the wife of the Respondent and the mother of DmL-. She 

testified that her marriage with Dave was getting worse and 

worse and that she decided to leave him on Father's Day of 

1987. (R: 196). 
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She further stated that the child told her about the 

sexual allegations the following day and despite these serious 

allegations, she stayed with the Respondent for several more 

days. According to her rebuttal testimony, the first night 

after these startling allegations were made, she fell asleep; 

the second night she was ill; and another night she had sexual 

relations with Dave. (R: 196). Furthermore, the Police were 

not notified until June 29, 1987 (R: 124) and the C.P.T. 

videotaped interview was made on July 1, 1987 (R: 74). 
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Statement of the F acts 

Martin David Kopko (hereinafter referred to as Dave) 

met N O  W- in a lounge where she was celebrating her 

divorce from her first husband. At the time, Dave was twenty 

years old and in the United States Navy. (R: 115-116). They 

ultimately married and a child K- was born. Dave worked 

as a painter and his wife worked cleaning houses and then at 

Subway Sandwich Shops in May and June of 1987. Despite there 

being financial difficulties, Dave did not like his wife 

working at night and insisted she quit. (R: 115, 170). 

The short marriage was characterized by constant and 

intense arguing and had deteriorated to the point that on 

Father's Day, June 19, 1987, a big argument took place and 

Dave told his wife to get out, but that she couldn't take his 

daughter with her (R: 119). She agreed it was time to leave. 

The fight was about Dave's desire to discipline his stepson 

and Mrs. -resenting that. (R: 117). D-was aware of 

the fighting. (R: 47). 

Prematurely for a child of this age, D- had 

several instances of exposure to sexuality. A friend of the 

child victim, one S-, had been molested by her father and 

told about it. (R: 52). A neighborhood boy, one Rillb 
B-, who liked to touch the little girls in the 
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neighborhood, pushed D m d o w n  on the ground and laid on top 

of her and was 11humping81 her. (R: 126, 127, 168). Lastly, 

Mrs. -s son m, who was 13 years old at the time, was 
permitted to watch X-rated movies. Although the testimony was 

in dispute over whether Mrs. permitted it (R: 169) or 

whether Dave permitted it (R: 128). D-Is exposure to these 

films is unknown. 

The day after Mrs. W- had decided to leave Dave 

was the first time that D- told her mother of improper 

activity between her and Dave. (R: 106, 107). Mrs. W- 

stayed with Dave the rest of the week. During that time, she 

did not report the allegations of sexual contact to the 

Police, H.R.S. or the C.P.T. The authorities were first 

notified when Mrs. W- and D m  met a Police Officer at the 

Turkey Lake Plaza on the Florida Turnpike on June 29, 1987. 

(R: 108). At that time, Mrs. wrote a statement for 

D O  for the Police Officer. (R: 109). 

When Dave returned home from work and found his 

family gone, he wept and went looking for his family for two 

hours, then called up his Dad (Roy Woods) for help. He also 

hired a private investigator to try and find them. (R: 176). 

Shortly after Mrs. W- had fled with the children, she 

spoke to Dave and his father Roy Woods. She did not repeat or 

report the sexual allegations had related to her to 
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either one of them. 

them was Dave's disciplining her children. (R: 159, 177). 

Her major complaint as related to both of 

D- was examined, interviewed and videotaped by the 

C.P.T. on July 1, 1987. Dave later filed for a divorce from 

Mrs. and in his moving papers, he sought custody of his 

daughter, K-. (R: 125). 

In her testimony, Nurse Loppes stated that D m  told 

her of sexual abuse by her Dad, she spoke of fondling. The 

child also knew she was there to see Nurse Loppes to talk 

about what her Dad had done to her. (R: 90). The purpose of 

the interview was to find out the child's version of the 

abuse. (R: 86). 

testified that the shower incident wherein Dave 

was to have penetrated her occurred around Halloween; a few 

months after her mom met Dave (R: 30) and that Dave got into 

the shower with her while her mom was at work. (R: 31). Mrs. 

W- testified that she worked at Subway, a night job, in 

May and June of 1987. (R: 114). 

The child also testified that what Dave did hurt for 

a couple of days (R: 32) or two to three weeks (R: 62) and 

that she couldnlt use the bathroom for a couple of days. (R: 

32). D- testified that his llprivatevl in her butt felt like 
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a ''thousand; million ants crawling up your butt and biting". 

(R: 63, 91). Despite this testimony, D m  said there was no 

bleeding. (R: 60). 

Mrs. W- testified that the bathroom situation 

made her think that Dll, was constipated; that D O  said there 

was no bleeding; and that she didn't feel it was necessary to 

examine D- herself or to take D V  to a Doctor. (R: 128, 

129). She also stated that D- was fine in a day or so and 

she never brought it up again. 

9lb also testified that she had been interviewed, 

questioned and prepared for testimony by the Prosecutor on the 

day of the trial (R: 41), the day before (R: 42), the prior 

Friday, a couple of weeks before the trial and a month before 

the trial. (R: 43). She had spoken about her testimony to 

Nurse Loppes and Dr. Tokarski of the C.P.T., a Police Officer, 

and Dr. Mara (3 to 5 times). (R: 59). Even Mrs. W- 

conceded that they had talked to so many people. (R: 129). 

D m  was videotaped, deposed, she testified at a pre-trial 

hearing, as well as in front of the Jury. D' was doing 

terribly in school, she got D ' s  and F's and she had to repeat 

the third grade (prior to the alleged acts herein). (R: 48, 

165, 166). At the time of her trial testimony, her mother had 

married for the third time. (R: 104). 
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