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SUMMARY OF ARGUMENT

The Appellamts” substamtive right to recover from the Real
Estate Recovery Fumd vested at the time the summary fimal
judgment or amemrded summary fimal judgment were emtered, which
was after the effective date of the amendment to s.475.484(1)(a),
Florida Statutes, i.e., October 1, 1988, Thus, Appellants were
precluded by the amemrded lamguage from recovery of attormey”s
fees, interest, amd costs from the Fund.

The term "actual or compemsatory damages," as set forth in
the pre-amendment lamguage of s.475.484(1)(a), Florida Statutes,
does mot include attormney”s fees, costs or imterest.

Moreover, imdividuals who sustaim damages im a real estate
brokerage tramsactiom as a result of the activities of a real
estate licemsee do not have a comtractual right to receive
compensation from the Real Estate Recovery Fumd, as amny firmamcial
assistamce provided by the Furd is merely gratuitous im mature.

Hemnce, the Fumd is mot a comtractual imdemmitor.



ISSUE I
WHETHER APPELLANTS” SUBSTANTIVE RIGHT TO RECOVER FROM

THE REAL ESTATE RECOVERY FUND VESTED UPON THE MISAPPRO-
PRIATION OF FUNDS BY THE REAL ESTATE LICENSEE.

ARGUMENT

A substantive vested right is an immediate right of present
enjoyment, or a present fixed right of future enjoyment. City of

Samford v, McClellamd, 121 Fla. 253, 163 So. 513, 514-515 (1935).

Divisiom of Workers” Compemsatiom, Bureau of Crimes Compemsation

ve Brevda, 420 So.2d 887 (Fla. lst DCA 1982).

"[T]Jo be vested, a right must be more tham a mere
expectation based omr am anmticipation of the continmuamce of an
existing law; it must become a title, legal or equitable, to the

1"

present or future ernforcememt of a demandee.. Aetma Imsurance

Co. ve Richardelle, 528 S.W. 2d 280, 284 (Tex. Cir. App. 1975).

Florida appellate courts have rejected the argument which
the Appellants previously made - that the right to fees under a
statute vests upom the occurremce of the imjury. These courts
have held that the right to fees umnder a statute is imchoate and
becomes vested omly upon a legally proper award pursuant to

judgment. Brevda, supra. See also Bureau of Crimes Compemsation

ve Williams, 405 So.2d 747 (Fla. 2d DCA 1981), reh. denied

(Nov. 16, 1981). Additiomally, the Third District Court of

Appeal has implicitly adhered to this position. See Belcher v.

First Natiomal Baak of Miami, 405 So.2d 754 (Fla. 3d DCA 1981).

Thus, im applyirg the cited principle to the imstamt case,

the Appellee asserts that the substamtive rights of the



Appellants to recover attormey”s fees, costs amd interest from
the Real Estate Recovery Fund were vested, at the earliest, omn
the date of the emtry of the summary firal judgment

(November 6, 1989) or of the amended summary fimal judgment
(June 7, 1990) - some ome to approximately two years after the
effective date of the subject ameandment (October 1, 1988), which
specifically states that "...except as provided im s.475.483,
Florida Statutes, treble damages, court costs, attormey fees and

interest shall mrot be recovered from the Furnd."

This lamguage
precludes the Appellants from securing such in the imnstant case.

Moreover, Appellants cam hardly c¢laim that the above
analysis is umreasomable or umjust, simce they did mot secure an
attorrey or initiate a civil actiom agaiast the real estate
licensee, and therefore did mot imcur any obligatiom for
attormey”s fees or costs, until after the effective date of the
subject amendment.

Indeed, statutory chamges im law are presumed to apply
prospectively, urless legislative imntent to the comtrary clearly
appears. However, any assertiom regardimg the prospective
applicatiomn of the subject amendmert serves omly to bolster
Appellee”s argument that Appellamts were mot emtitled to
attorney” s fees, imnterest amd costs from the Real Estate Recovery
Fund simce the substamtive rights of the Appellamts vested omn the
dates of the fimal judgments and after the effective date of the
subject amerndmemt. Hemce, the Appellants are precluded from
securing attormney”s fees, interest and costs umder the applicable

amemded lamguage.




ISSUE II
WHETHER THE TERM "ACTUAL OR COMPENSATORY DAMAGES,"
AS SET FORTH IN THE PRE-AMENDMENT LANGUAGE OF

S.475.484(1)(a), FLORIDA STATUTES, INCLUDES
ATTORNEY"S FEES, COSTS AND INTEREST.

ARGUMENT

Prior to October 1, 1988, s.475.484(1)(a), Florida Statutes,
provided im pertinmnemt part that the Real Estate Recovery Fumnd
would make paymemts to imdividuals '"but omrly to the extemt and
amount reflected im the [fimal] judgment as belng actual or
compemnsatory damages. The Appellants argue that this pre-
amendment language of s.475.484(1)(a), Florida Statutes, is
applicable to the imstamt case amd that the Florida Real Estate
Commission erred im denying payment of attormey”s fees, costs amrd
interest from the Real Estate Recovery Fumd. Expandimrg upom this
argument, they contend that, inm adopting s.475.484(1)(a) and
5.475.482, Florida Statutes (which provides im pertimnemt part
that the Fumd will be utilized "as reimbursement to amy persom or
corporatiorn adjudged by a court of competemt jurisdictiom to have
suffered mometary damage"), the Florida legislature imtemded to
compensate imdividuals for the "totality of the imjured party”s

ecomomic loss to the statutory maximume..."

Appellants” argument
is without merit simce the pre—ameandment lamguage of

S+475.484(1)(a), Florida Statutes, 1is imapplicable to the imstanmnt

case. However, assuming im arguemdo that the pre-amemdment

language were applicable to the imstamt case, the Appellants

sti1ll would be precluded from recovering attormey”s fees,

interest amd costs from the Fund.




Appellamts” assertiom regardimg the Commission”s failure to
pay attormey” s fees, costs amnd imnterest is made without any
referemce to or apparemt understamnding of the historical
background of the subject Real Estate Recovery Fumd legislation.

In 1975, the Florida Real Estate Commissiom asked Florida
Technological University (FTU) Research Cemter to comduct a
feasibility study om establishimg a Real Estate Recovery Fumrd as
part of the Florida Real Estate License Law. In light of the "3-

fold increase im escrow deposit losses from 1974 thru (sic)

1975," the Commissior was imterested im "providimg comsumer

protectiom agaimst the loss of escrow deposits through

mismanagement, fraud, etc." Anmn Examinmatior of the Feasibility of

Establishing a Real Estate Recovery Fumd as Part of the Florida

Real Estate Licemse Law, Florida Board of Regents Comtract R5-

524, Fimal Report, F. A. Raffa and F. J. Hitt (April 9, 1976)

In light of the marrowly prescribed focus of this report
(i.e., escrow deposit losses) amd the fact that the Real Estate
Recovery Fumd Act stemmed therefrom, Appellee”s assertioam that
the Fuad never was inmtended to indemnify a persom for all losses
associated with a Recovery Fumnd c¢laim is proper aand well
reasoned. Also see the Fourth District Court of Appeal”s

decisiom im Bidom v. Florida Real Estate Commissiom, 578 So.2d

478 (Fla. 4th DCA 1991) and the dissemting opimlom of Judge

Upchurch im Tucker v. State Department of Professioral

Regulatiomn, 521 So.2d 146 (Fla. 5th DCA 1988).

The fimal report of FTU amalyzed, im pertiment part, past

amrd potemtial escrow deposit losses im the State of Florida and




escrow deposit reimbursement programs im 22 states and the
Distriet of Columbia. This report noted the escrow loss fimdings
of the Imnvestigative Divisiom of the Departmemt of Professional
Regulatiom amnd included a draft of the Real Estate Recovery Fund
legislation which later became Semate Bill 403 (Chapter 76-74,
Laws of Florida, ss.475.482-475.486, Florida Statutes).

An examimatiom of the legislative history of Semate Bill 403
reveals mno reference to or evidemce of any intemtion to
compensate individuals for attormey”s fees, imterest or costs.

Additiomnally, as the Fourth Distriet Court of Appeal moted
in Bidom, all claims umder s.475.482, Florida Statutes, are
divided into two categories and treated im two separate sectioms:
Section 475.482(3) specifically provides that the Commissiorn may
pay attormey”’s fees and court costs for claims made umnder
Se475.482(2). However no similar provisiom is made under
Se475.482(1) or s.475.484(1)(a). Imstead, as moted above, claims
are limited to the "amoumt reflected im the judgmemt as being
actual or compemsatory damages."

Hemce, the historical comtext of the legislatiom, the
absence of any clearly articulated imtemt im the legislative
history of Semate Bill 403 (creatimg the Real Estate Recovery
Fund Act) to Iimclude attormey”s fees, costs and imterest im the

' amd the absence of amy

term "actual or compemsatory damages,'
provisiomns for attormey”s fees, costs ard interest in
se475.484(1)(a), Florida Statutes [im comtrast to amd as set

forth im other provisioms of the Real Estate Recovery Fumd Act,

ie€e, 5.475.482(3), Florida Statutes], make the Appellee’s



e

assertion - that the term "actual and compemsatory damages'" does
not imclude attormey” s fees, costs amnd lmnterest - a more reasomed

analysis,



ISSUE III
WHETHER INDIVIDUALS WHO SUSTAIN DAMAGES IN A REAL ESTATE

BROKERAGE TRANSACTION HAVE A CONTRACTUAL RIGHT TO RECEIVE
COMPENSATION FROM THE REAL ESTATE RECOVERY FUND.

ARGUMENT

In Brevda, supra, the Fourth Distriect Court of Appeal held

that laws that compemsate victims [of c¢rime] may be deemed
essentially gratuitous im mature amd "cam hardly be comsidered
comtractual im mature.'" Moreover, although such laws create am
expectation of public bemefits, they do mot comfer a comtractual

right to receive the expected amount., See Richardsom v. Belcher,

407 UsS 78, 80-81, 92 S. Ct. 254, 256-257, 30 L. Ed. 2d 231

(1971); Koeh v. Secretary of Departmernt of Health, Educatiom amd

Welfare, 590 F. 2d 260, 263 (8th Cire. 1978); DeRodulfa v. United

States, 461 F. 2d 1240, 1256 (D.C. Cir. 1972), cert. demied, 409
U.S. 949, 93 S. Ct. 2;70, 34 L. Ed. 2d 220.

Appellee motes that Brevda, supra, addressed laws that

compensate vicectims who sustaim injuries in a crimimal context.

However, the primciple enumerated im Brevda, supra, may apply to

victims who sustaim imjuries imn a civil comtext. That
distinctiom being noted, the Appellee argues that, im the iastant
case amd based upom the above-cited case law, the Fumd did mot
become a party to the comtract betweem the Appellanrts amnd the
real estate licemsee Hence, comrtrary to the Appellants”

assertiom, the Fumd is mot a coatractual imdemmitor.

Simce mo contract existed betweemn the Appellamts amd the

Fund or the Appellee, Appellants” prior assertiom that the

amendment impaired existimg comtractual rights is without merit.

8



CONCLUSION

The Florida Real Estate Commission did mot err im demyinrg
Appellants attormey”s fees, interest amd costs umrder the Real
Estate Recovery Fuad, because the Appellamt”s substantive right
to recover from the Furd vested after the effective date of the
ameandment to s.475.484(1)(a), Florida Statutes. Hence, under
this amended lamguage, Appellants are precluded from securing
attorney” s fees, costs amnd interest from the Fumd.

' as set forth in

The term "actual and compemsatory damages,'
the pre-amendment lamguage of s.475.484(1)(a), Florlda Statutes,
does mot imclude attormey”s fees, costs amd interest, as
evidenced by am amnalysis of the historical backgroumd and
legislative inteat amd specific language of said provision.

Moreover, the Real Estate Recovery Fumd does mot comfer anmy
comtractual right to receive aay amoumnt from the Fumd upon any
iandividual who sustaims imjurles im a real estate brokerage
tramsaction; amd, hemce, the Fumd is mot a coatractual
indemmitor.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

( Jbselyn M. Price
“"Assistamt Attormey Gemeral
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