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A p p e l l e e  r e l i e s  upon t h r e e  p o i n t s  i n  s u p p o r t  o f  t h e i r  p o s i -  

t i o n .  A p p e l l a n t s  r e s p o n d  t o  e a c h  a s  follows: 

A p p e l l e e ' s  a rgument  is  t h a t  A p p e l l a n t ' s  s u b s t a n t i v e  r i g h t s  

d i d  n o t  " v e s t "  u n t i l  e n t r y  of  judgment .  T h e r e f o r e ,  t h e i r  p o s i t i o n  

is  t h a t  e n t r y  of  judgment  is  a c o n d i t i o n  p r e c e d e n t  t o  r e c o v e r y .  

However, S e c t i o n  4 7 5 . 4 8 3 ( 1 ) ( a )  s p e c i f i c a l l y  allows f o r  reco- 

v e r y  w i t h o u t  judgment  where  t h e  l i c e n s e e  h a s  d i e d .  I f  t h e  l i c e n -  

see d i e d  p r i o r  t o  October 1, 1988,  b u t  t h e  commission d i d  n o t  

waive  e n t r y  of  judgment  u n t i l  a f t e r  s u c h  d a t e ,  o n e  wonders  which 

l a w  would be a p p l i e d  u n d e r  t h e  A t t o r n e y  G e n e r a l ' s  r e a s o n i n g .  

Would t h e  e v e n t  ( t h e  d e a t h  o f  t h e  l i c e n s e e )  c o n t r o l  o r  t h e  

m i n i s t e r i a l  a c t  o f  wa iv ing  judgment  by t h e  commission gove rn .  

I t  is i n c o n c e i v a b l e  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r e d  

" v e s t i n g  of s u b s t a n t i v e  r i g h t s "  when e n a c t i n g  C h a p t e r  475. I t  

is o b v i o u s  f r o m  t h e  l a n g u a g e  o f  t h e  s t a t u t e  t h a t  t h e  con- 

c e n t r a t i o n  was upon r e i m b u r s i n g  c l a i m a n t s  f o r  m i s a p p r o p r i a t e d  

f u n d s  by rea l  e s t a t e  b r o k e r s  and sa l e smen .  I t  is  p a t e n t i a l l y  

c lear  t h a t  any l i m i t a t i o n s  i n  r e c o v e r y  c o n s i d e r e d  were a s  s e t  

f o r t h  i n  t h e  i n i t i a l  p a r t  o f  4 7 5 . 4 8 4 ( 1 ) ( a ) ,  t o  w i t :  " t o  t h e  unsa-  

t i s f i e d  p o r t i o n  o f  s u c h  p e r s o n ' s  judgment  o r  $ 2 5 , 0 0 0 . 0 0 ,  w h i c h e v e r  

is  less" The t e r m i n o l o g y  " a c t u a l  o r  compensa tory"  damages h a v i n g  

been  added t h e r e a f t e r ,  r e q u i r e s  o n e  t o  d e f i n e  s u c h  terms t o  ascer- 

t a i n  i f  t h e  " u n s a t i s f i e d  p o r t i o n  o r  $25,000.00"  l a n g u a g e  has 

r e a l l y  been  a f f e c t e d  a t  a l l .  
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B l a c k ' s  Law D i c t i o n a r y ,  F o u r t h  E d i t i o n  (West P u b l i s h i n g  C o .  

1 9 5 1 ) ,  d e f i n e s  " a c t u a l  damages" as  f o l l o w s :  

" R e a l ,  s u b s t a n t i a l  and j u s t  damages,  o r  t h e  
amount awarded t o  a c o m p l a i n a n t  i n  compensa t ion  
f o r  h i s  a c t u a l  and rea l  l o s s  o r  i n j u r y ,  as  opposed  
on  t h e  o n e  hand t o  "nominal"  damages,  and  on t h e  
o t h e r  t o  "exemplary"  o r  " p u n i t i v e "  damages.  
( e m p h a s i s  added)  

I t  f u r t h e r  sates t h a t  a c t u a l  damages are synonymous w i t h  

"compensa tory  damages" and  w i t h  " g e n e r a l  damages". 

Under "compensa tory  damages" is  found  t h e  f o l l o w i n g :  

" s u c h  as w i l l  s i m p l y  make qood or  replace t h e  loss  
caused by t h e  wrong'' ( e m p h a s i s  added)  

Under " g e n e r a l  damages",  t h e  f o l l o w i n g  d e f i n i t i o n  is  found:  

"Genera l  damages a re  s u c h  as t h e  l a w  i t s e l f  i m p l i e s  
o r  presumes  t o  have  a c c r u e d  f rom t h e  wrong compla ined  
o f ,  f o r  t h e  r e a s o n  t h a t  t h e y  a r e  i t s  immedia te ,  d i r e c t  
and p r o x i m a t e  r e s u l t ,  o r  s u c h  as  n e c e s s a r i l y  r e s u l t s  
f rom t h e  i n j u r y ,  o r  s u c h  as  d i d  i n  f a c t  r e s u l t  f rom 
t h e  wronq" ( e m p h a s i s  added)  

The u s e  of  t h e  terms "ac tua l  o r  compensa to ry  damages" can-  

n o t ,  i n  c o n s i d e r a t i o n  o f  t h e  f o r e g o i n g ,  be  c o n s t r u e d  a s  l i m i t i n g  

t h e  terms " u n s a t i s f i e d  p o r t i o n  o f  s u c h  p e r s o n ' s  judgment  o r  

$25,000.00, w h i c h e v e r  is less". The so le  l i m i t a t i o n  is t h e  

payment t o  any  c l a i m a n t  o f  a maximum of  $25,000.00, o r  $50,000.00 

a g a i n s t  any  one  broker  o r  sa l e sman .  Sec .  4 7 5 . 4 8 4 ( 4 )  I t  would b e  

a p p l i c a b l e  h e r e  i n .  

The BREVDA and  WILLIAMS cases c i t e d  by A p p e l l e e  a re  c l e a r l y  

d i s t i n q u i s a b l e  and  s h o u l d  n o t  be c o n s i d e r e d  as c o n t r o l l i n g .  I n  

BREVDA, t h e  c o u r t  was c o n c e r n e d  w i t h  t h e  r e p e a l  o f  S e c t i o n  960.19 

( A t t o r n e y ' s  Fees) o f  t h e  F l o r i d a  C r i m e  Compensat ion A c t ,  which 

r e p e a l  o c c u r r e d  a f t e r  t h e  man w a s  i n j u r e d ,  b u t  p r i o r  t o  h i s  

c o n t r a c t i n g  f o r  l e g a l  s e r v i c e s .  
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Firstly, payment of benefits under the act was provided "as _I_ a 

matter of moral responsibility" (Section 960.02). Payment of 

benefits under Chapter 475 was provided "as reimbursement" to any 

person adjudged to have suffered monetary damages by reason of 

specified acts by licensed real estate brokers or salesman. 

Reimbursement connotes a responsibility accepted contractually, 

as a matter of law, nor philosophically, as a moral obligation. 

Secondarily, repeal of Section 960.19 involved the dissecting 

out of a specific attorney's fee provision of a statute. The 

October 1, 1988 legislative change involved an addition to 

existing law to limit what was meant by the term "actual or com- 

pensatory damages" in its prior enactment. 

Thirdly, the BREVDA court found that there did not exist any 

"voluntary contractual relationship between the parties" 

(P890-891) and the right to fees was an inchoate procedural right 

rather than a substantive right. Conversely a voluntary contrac- 

tual right arose in this case when the act of conversion occurred. 

The most important analysis in BREVDA involved the Court's 

evaluation of the effect upon a substantive right following repeal 

of a statute, wherein they cited the following from MITCHELL V. 

DOGGETT, 1 Fla. 356 (1847). 

"The law existing at the time the contract is made 
enters into and forms a part of the contract; and 
to alter the rights given to either party by that law, 
is to impair the obligation of the contract". 

Thus, the existence of a contractual right is a critical 

point. Returning to the BREVDA - WILLIAMS cases, the court in 
BREVDA discussed the similarities/dissimilarities between the 
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Workers' Compensation Law and the Crime Compensation Act, and 

stated at page 890: 

"the acceptance of the Workers' Compensation Law by 
the employer, the employee, and the insurance carrier 
is deemed as constituting a contract between the par- 
ties that embraces the provisions of the law at the 
time of the injury" (emphasis added). SULLIVAN V. 
-' MAY0 121 So2d 424, 428 (Fla. 1960). 

The employee does not sign the written contract between the 

employer and the insurance carrier, but is the beneficiary 

thereof. They do not have an "immediate right to present 

enjoyment", but do have an "equitable" right to the future enfor- 

cement of a demand, "or a fixed right to future enjoyment", imme- 

diately upon an injury occurring, thus falling within the 

definition of a vested right. AETNA INSURANCE CO. v. 

RICHARDELLE, 528 S.W.2d, 290, 284 (Tex. Civ. App. 1975); CITY OF 

SANFORD v. McCLELLAND, 121 Fla. 253, 163 So. 513, 514-515 (1935). 

The Appellee did not sign the written contract between the 

Appellants and the licensee, but it is no less involved as a party 

than is the insurance company in a Workers' Compensation case. In 

both instances, indemnification is the controlling principle. 

Indemnification and "reimbursement" are synonymous. 

When an injury occurs, the rights of the employee become 

vested. When the "act" of conversion occurred, the right of 

Appellants became vested. 
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CONCLUSION 

The act  of c o n v e r s i o n  by t h e  b r o k e r ,  o c c u r r i n g  s i x  months 

p r i o r  t o  t h e  O c t o b e r  1, 1988 l e g i s l a t i v e  change ,  is  c o n t r o l l i n g ,  

and  v e s t e d  r i g h t s  i n  A p p e l l a n t ' s  a t  t h e  t i m e  t h e  ac t  w a s  

commit ted.  

The monetary  l i m i t a t i o n s  w i t h i n  t h e  s t a t u t e  are  c o n t a i n e d  i n  

S e c t i o n  475.484, and are  $25,000.00 p e r  c l a i m a n t ,  $50 ,000 .00  

a g g r e g a t e  a g a i n s t  one  b r o k e r .  

A p p e l l a n t s  r e c e i v e d  $15,000.00 and  $10,000.00 r e s p e c t i v e l y  

as  r e imbursemen t  f rom t h e  Fund. T h i s  d i d  n o t  "make qood" o r  

"replace" t h e i r  losses which " d i d  i n  f a c t  r e s u l t  f rom t h e  wronq",  

as t h e i r  " a c t u a l  and rea l  loss"  i n c l u d e d  t h e  costs of f i l i n g  

fees,  s e r v i c e  o f  p r o c e s s  costs ,  c o u r t  r e p o r t e r  f e e s  and  

t r a n s c r i p t  costs,  w i t n e s s  fees, c e r t i f i e d  c o p i e s  o f  documents  and  

a t t o r n e y ' s  f e e s .  

A p p e l l a n t s  a r e  e n t i t l e d  t o  t h e i r  a c t u a l  damages up t o  a 

maximum of  $25,000.00 each .  
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