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.PRELIMINARY STATEMENT 

O l i v e r  Hol iday w i l l  be r e f e r r ed  t o  as the  Respondent 

and the  P e t i t i o n e r  w i l l  be r e f e r r ed  t o  as the  Sta te  o f  

F l o r i da .  The record on appeal cons is t s  o f  1 volume and w i l l  

be r e f e r r ed  t o  by the  symbol “ R ”  fo l lowed by the  appropr ia te  

page number. 

STATEMENT OF THE CASE AND FACTS 

The P e t i t i o n e r  was charged by in fo rmat ion  w i t h  one count 

of l o i t e r i n g  wh i l e  man i fes t ing  the  purpose o f  i l l e g a l l y  us ing 

a c o n t r o l l e d  substance. ( R  5-6) Subsequently, the P e t i t i o n e r  

moved t o  have the  prosecut ion dismissed on var ious  grounds. 

( R  7-8) On September 24, 1990 the  P e t i t i o n e r  plead no contes t  

t o  the  man i fes t ing  charge wh i le  reserv ing  h i s  r i g h t  t o  appeal 

the f a c i a l  v a l i d i t y  o f  the  ordinance. ( R  40 - 44)  The lower 

Court determined t h a t  the  issue o f  f a c i a l  v a l i d i t y  o f  the  

ordinance was a d i s p o s i t i v e  issue accepted the  P e t i t i o n e r ’ s  

p lea ,  and sentenced the  P e t i t i o n e r  t o  60 days i n  County 

J a i l .  ( R  45- 46) A t i m e l y  No t i ce  o f  Appeal was f i l e d  on 

September 2 8 ,  1990. ( R  3 1 )  On March 11,  1991 the  Th i r teen th  

J u d i c i a l  C i r c u i t  entered a per curiam af f i rmance i n  the  

cause. The P e t i t i o n e r  sought a W r i t  o f  C e r t i o r a r i  from the  

Second D i s t r i c t  Court o f  Appeal. On May 24, 1991 the  Second 

D i s t r i c t  c e r t i f i e d  the  issue as being a quest ion o f  g rea t  

p u b l i c  importance. It i s  from t h i s  posture t h a t  the  i n s t a n t  

case presents i t s e l f  f o r  review. 
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SUMMARY OF ARGUMENT 

Chapter 24, A r t i c l e  11, Sect ion 24-43, C i t y  o f  Tampa Code: 

1 )  impinges upon basic  F i r s t  Amendment R igh ts  o f  Associat ion; 

2 )  i s  w i thout  s u f f i c i e n t  s p e c i f i c i t y  so as t o  prov ide  a 

c i t i z e n  o f  o rd inary  i n t e l l i g e n c e  as t o  what ac t s  violate t he  

ordinance l v i s  a v i s  the  exerc ise o f  fundamental r i g h t s ) ;  3 )  

a l lows unbr id led  enforcements t o  whim o f  law enforcement; and 

4 )  v i o l a t e s  the  F o u r t h  Amendment o f  t he  Uni ted States 

Cons t i t u t i on  by au tho r i z ing  a r r e s t s  and conv ic t i ons  when 

the re  i s  i n s u f f i c i e n t  evidence to warrant an i n v e s t i g a t i v e  

stop. 
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ARGUMENT 

WHETHER CHAPTER 24, ARTICLE 11, SECTION 24-43, CITY OF TAMPA 
CODE, IS FACIALLY UNCONSTITUTIONAL? 

Chapter 24, Article 11, Section 24- 43, City of Tampa 

Code, i s  provides: 

(a) It shall be unlawful f a r  any person to loiter in a 
public place in a manner and under circumstances 
manifesting the purpose o f  illegally using, 
possessing, transferring o r  selling any controlled 
substance as that term is defined in Section 
893.02 Florida Statutes (19881,  as now enacted or  
hereafter amended or  transferred. Among the 
circumstances which may be considered in 
determining whether such a purpose is manifested 
are: 

( 1 )  The person i s  a known illegal user, possessor or 
seller of controlled substances, o r  the person is at a 
location frequented by persons who illegally use, possess, 
transfer o r  sell controlled substances; and 

( 2 )  The person repeatedly beckons to, stops, attempts to 
stop or  engage in conversations with passers-by, 
whether such passers-by are on foot or in a motor 
vehicle, for the purpose of inducing, enticing, 
soliciting or procuring another to illegally 
possess, transfer, o r  buy any controlled substances; 
or  

( 3 )  the person repeatedly passes to or receives f rom 
passers-by, whether such passers-by are  on foot or 
in a motor vehicle, money, objects or  written 
material for the purpose o f  inducing, enticing, 
soliciting or procuring another to illegally 
possess, transfer o r  buy any controlled substance. 

(b) In Order for there to be a violation o f  subsection 
( a ) ,  the person’s affirmative language or  conduct 
must be such as to demonstrate by its express or  
imp l ied  content or  appearance a specific intent to 
induce, entice, solicit or  procure another to 
illegally possess, transfer or  buy a controlled 
substance. 
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( c >  No a r r e s t  s h a l l  be made f a r  a v i o l a t i o n  o f  
subsect ion ( a )  unless the  a r r e s t i n g  o f f i c e r  f i r s t  
a f f o rds  the  person an oppor tun i t y  t o  exp la i n  h i s  

conduct, and no one s h a l l  convic ted o f  v i o l a t i n g  
subsect ion ( a )  i f  i t  appears t h a t  the  exp lanat ion  
given was t r u e  and d isc losed a l aw fu l  purpose. 

( d )  For the  purpose o f  t h i s  sec t ion ,  a known i l l e g a l  
user,  possessor o r  s e l l e r  o f  c o n t r o l l e d  substances 
i s  a person who, w i t h i n  one ( 1 )  year prev ious t o  the  
date o f  a r r e s t  f o r  v i o l a t i o n  o f  t h i s  sec t ion ,  has 
w i t h i n  the  knowledge o f  the  a r r e s t i n g  o f f i c e r  been 
convic ted o f  i l l e g a l l y  manufacturing, using, 
possessing, s e l l i n g ,  purchasing o r  d e l i v e r i n g  any 
controlled substance. 

The P e t i t i o n e r  submits t h a t  the  i n s t a n t  ordinance f a i l s  

to provided a c i t i z e n  o f  o rd inary  i n t e l l i g e n c e  as t o  what 

ac ts  v i o l a t e  the  ordinance w i t h  s u f f i c i e n t  p a r t i c u l a r i t y  so 

as t o  a l l ow  a law ab id ing  c i t i z e n  t o  conform h i s  conduct and 

escape t he  grasps o f  t h i s  ordinance. The ordinance, i n  p a r t ,  

prov ides t h a t  an element o f  the  of fense i s  t o  loiter. There 

i s  no d e f i n i t i o n  provided which would l i m i t  t h i s  element t o  

those d e f i n i t i o n s  o f  c r im ina l  l o i t e r i n g  as provided i n  

§ 8 5 6 . 0 2 1 ,  F l o r i d a  Sta tu tes  ( 1 9 8 9 ) .  A t  f i r s t  b lush it seems 

as though t h i s  i s  a spacious argument i n  l i g h t  o f  the  f a c t  

t h a t  rev iewing courts are  t o  apply the  r e s t r i c t i v e  

cons t ruc t i on  doc t r i ne  t o  cure any de fec t  and t h a t  can be done 

i n  the  i n s t a n t  case by app ly ing  the  q u a l i t a t i v e  f a c t o r s  as 

found i n  $ 8 5 6 . 0 2 1  ( I ) ,  F l o r i d a  Sta tu tes .  However, t he  

a p p l i c a t i o n  o f  the  r e s t r i c t i v e  cons t ruc t i on  doc t r i ne  i s  no t  

to be app l ied  so as t o  defeat  l e g i s l a t i v e  ( i n  t h i s  case the  

c i t y  commission’s) i n t e n t .  I n  the i n s t a n t  ordinance there  
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i s  a specific reference to Chapter 893. In doing SO, the city 

commission has shown that it has considered definition by 

reference to the laws of Florida as codified; y e t  there is a 

complete absence or- reference to the loitering statute or any 

language which would limit the application o f  the ordinance 

to a time or  manner which would be unusual for law-abiding 

individuals. A s  such, it i s  clear t h a t  from both the 

exclusion o f  s t a t u t o r y  reference and the plain language o f  

the instant ordinance t h a t  it was not the c i t y  commission’s 

intent to have this ordinance limited to a time o r  manner 

which would be unusual for law-abiding individuals. Since 

the restrictive construction doctrine can not be applied 

(since to do so would frustrate intent), the facially 

unmitigated breadth of the term loitering as provided in the 

instant ordinance does not provide a citizen of ordinary 

intelligence with notice as to what acts violate the 

ordinance, vis a vis, the normal societal activities that are 

inherent in the American scheme o f  life. Accordingly, the 

instant ordinance is unconstitutional on due process grounds 

due t o  the vagueness of  the loitering element of t h e  

offenses which leaves law enforcement with unrestrained 

discretion in applying the ordinance. ,Lolender v. Lawson, 461 

US 352 (1983). 

The Petitioner also submits that the instant ordinance 

fails to provided sufficient limitations on the application 

of the ordinance. There is a complete absence of language in 
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t he  ordinance which would minimize the  in t rus iveness  o f  the  

ordinance on fundamental F i r s t  Amendment a c t i v i t i e s .  

The p a r t i c u l a r  de f i c i enc i es  which are  inherent  i n  t h i s  

ordinance are on ly  revealed a f t e r  c lose  s c r u t i n y  and 

e l i m i n a t i o n  o f  redundant language. T o  t h i s  po i n t ,  t he  

defendant prov ides the f o l l o w i n g  ana lys is .  

The i n s t a n t  ordinance provides, i n  par t ,  t h a t  a 

defendant must have the  purpose t o  i l l e g a l l y  use, possess, 

t r a n s f e r  or s e l l  any c o n t r o l l e d  substance. Chapter 24, 

A r t i c l e  11, Sect ion 24-43 ( a ) ,  C i t y  o f  Tampa Code. 

Thereaf ter  t h i s  same sec t ion  o f  t he  ordinance prov ides th ree 

( 3 )  enumerated paragraphs as a means by which t h i s  ordinance 

may prove such a purpose. These th ree paragraphs are w r i t t e n  

so t h a t  the  i l l e g a l  purpose element m,ay__.ke", proven by a 

f ac tua l  showing o f  e i t h e r  paragraphs 1&2 o r  paragraphs 183.  

Both paragraphs 2 and 3 prov ide,  i n  p a r t ,  t h a t  the re  be a 

showing o f  a pgr,pose t o  en t i ce ,  s o l i c i t  o r  procure another t o  

i l l e g a l l y  possess, t r a n s f e r  o r  buy a c o n t r o l l e d  substance. 

A s  such, the  ordinance prov ides t h a t  purpose may be proven by  

prov ing  purpose. Such redundant language prov ides no 

d i r e c t i o n  and reveals  the bare bones o f  the  ordinance when 

such language i s  s e t  aside. When t h i s  i s  done, Sect ion 24- 

43(a)(2) and Sect ion 24-43 (a)(3), C i t y  o f  Tampa Code, 

provides that stopping and conversing w i t h  people and/or 

passing mate r ia l s  or  objects  to people can be s u f f i c i e n t  t o  

mani fest  i l l e g a l  purpose. These a c t i v i t i e s  are  a t  the  hear t  
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o f  the  r i g h t  o f  speech and assoc ia t ion .  Nothing m a t e r i a l l y  

l i m i t s  the  d i s c r e t i o n  of law enforcement i n  the  a p p l i c a t i o n  

of t h i s  ordinance. Since ( 1 )  t he  breadth of coverage inc ludes 

C o n s t i t u t i o n a l l y  p ro tec ted  areas and ( 2 )  t he re  are  no 

r e s t r i c t i o n s  which would minimized the  i n t r u s i o n  upon 

fundamental r i g h t s ;  t he  i n s t a n t  ordinance i s  uncons t i t u t i ona l  

on overbreadth grounds. kaaachr is tou v.  C i t y  o f  

Ja.,~~~s~~nv.il.,le., 405 U.S. 156 a t  1 7 0  (19721,  

The Fourth and Fourteenth Amendment requ i re  p o l i c e  t o  

have probable cause t o  make an a r res t .  The P e t i t i o n e r  

submits t h a t  the  i n s t a n t  ordinance v i o l a t e s  the  Four th and 

Fourteenth Amendments s ince  i t  permi ts  a r r e s t ,  prosecut ion 

and conv ic t i on  f o r  mere susp ic ion  of i l l e g a l  a c t i v i t y  when 

the  exac t  same ac ts  would be c l e a r l y  i n s u f f i c i e n t  f o r  any 

conv i c t i on  (beyond a reasonable doubt) o f  a subs tant ive  drug 

r e l a t e d  of fense,  would be i n s u f f i c i e n t  t o  mani fest  probable 

cause o f  a subs tant ive  drug r e l a t e d  o f fense and ( i n  many 

cases) be i n s u f f i c i e n t  f o r  a Is.r..ry (founded susp ic ion)  stop. 

As such, the  i n s t a n t  offense c l e a r l y  emasculates the  

substant ive  r i g h t s  prov ided i n  the  Uni ted States Constitution 

s ince i t  a l lows f a c t s  which amount t o  a mere suspic ion of  a 

Chapter 893, F l o r i d a  Statutes,  v i o l a t i o n  t o  be a substant ive 

of fense.  This  i s  exac t l y  the  f a c t  p a t t e r n  feared by Chief  

Jus t i ce  Hewart i n  Frederock D.ean-,, 18 C r i m  App 133 ( 1 9 2 4 1 ,  

which was cited as a u t h o r i t y  c i t e d  by the  Uni ted States 
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Supreme Cour t  i n  Papachr is tou . ,~ .  C i t y  o f  Jacksonv i l le ,  

supra: 

I t  would be i n  the  h ighest  degree unfor tunate  i f  
i n  any p a r t  o f  the  country those who are responsib le 
f o r  s e t t i n g  i n  motion the  c r im ina l  law should 
en te r t a i n ,  connive a t  o r  coquette w i t h  the  idea t h a t  
i n  a case where the re  i s  no t  enough evidence t o  
charge the  pr isoner  w i t h  an at tempt t o  commit a 
crime, the  prosecut ion may, nevertheless, on such 
i n s u f f i c i e n t  evidence, succeed i n  ob ta in ing  and 
upholding a conv i c t i on  under the  Vagrancy Ac t  . l . . . .  

- Papachristou - _- v. - C i t y  of  Jacksonville, 405 U.S. 
156 a t  170 ( 1 9 7 2 1 ,  c i t i n g  Fr-c&er.ock Dean, 18 
C r i m  App 133 a t  134 ( 1 9 2 4 1 ,  
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CONCLUSION 

Based on the  foregoing argument and a u t h o r i t y  the  

P e t i t i o n e r  r e s p e c t f u l l y  submits t h a t  the  Tampa ordinance i s  

uncans t i t u t i ona l .  As such, the  P e t i t i o n e r  prays t h a t  t h i s  

Honorable Court f i n d  Chapter 24, A r t i c l e  11, Sect ion 24-43, 

C i t y  o f  Tampa Code, t o  be v i o l a t i v e  o f  t he  Uni ted State and 

F l o r i d a  Cons t i t u t i ons  and vacate the  judgment and sentence o f  

the  lower Court. 

RESPECTFULLY SUBMITTED 

JUDGE C. LUCKEY, J R .  
PUBLIC DEFENDER 
13TH J U D I C I A L  C I R C U I T  

GAR@,A'ELCH 
F la.  "Bar # 374202 
Ass is tan t  Pub l i c  Defender 
Courthouse Annex 
5 t h  Floor-North Tower 
801 E. Twiggs S t r e e t  
Tampa, F l o r i d a  33602-33597 

CERTIF ICATE OF SERVICE 

I HEREBY C E R T I F Y  t h a t  a t r u e  and c o r r e c t  copy o f  the 

foregoing has been fu rn ished t o  the  O f f i c e  o f  the  At torney 

General, 2002 Nor th Lo is  Ave., S u i t e  700, Tampa, F l o r i d a  

33607, by hand de l i ve r y ,  t h i s  16th d 

Pub1 i c  Defender 

-9- 



I N  THE SUPREME COURT OF THE STATE OF FLORIDA 
TALLAHASSEE, FLORIDA 

OLIVER HOLLIDAY 

P e t i t i o n e r ,  

V .  

STATE OF FLORIDA,  

I R e s p o n d e n t ,  

Case N o .  7 8 , 1 7 0  

AN APPEAL FROM A C E R T I F I E D  QUESTION FROM THE SECOND 
D I S T R I C T  COURT OF APPEAL, LAKELAND, FLORIDA 

APPENDIX -~ ~. 

O P I N I O N  OF THE SECOND..~DISTnRJ=. COURT OF APPEAL 



OLI'"T:R 

V. 

P o  , I  ,&alp ,-" 
' 4  , r* 

.*' i: ?C I .  

v LJ<7 
NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING':+, 

MOTION AND, IF FILED, DETERMINED, .,kL:! . 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

HULLIDAY, 

Petitioner, 

CITY OF TAMPA, 

Respondent .  

Opinion filed May 24, 1991. 

Petition f o r  Writ of  Certiorari 
t o  t h e  Circuit Court for 
Hillsborough County; 
R icha rd  A. Lazzara, Judge. 

Judge C .  Luckey, J r . ,  Public 
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PER CURIAM. 

P e t i t i o n e r  seeks certiorari review of the c i r c u i t  

court's order affirming his conviction of l o i t e r i n g  for the 

purpose of selling d r u g s .  3 2 4- 4 3 ,  City of Tampa Code (1989). 



Petitioner challenges 

city ordinance. 

o n l y  the facial constitutionality 

In Wyche v. State, 573 So.2d 9 5 3  (Fla. 2d DCA 

of the 

1991), 

this c o u r t  upheld the f a c i a l  constitutionality of the Tampa 

ordinance prohibiting loitering f o r  the purpose of prostitution. 

We find that the only difference between 

the underlying crirnirral activity. Thus, 

certiorari is denied. 

the two ordinances is 

t h e  p e t i t i o n  for 

In order to give t h e  supreme c o u r t  discretion to review 

this decision, we certify the following question of great public 

importance to the Supreme Court of Florida: 

IS SECTION 24-43, CITY OF TAMPA CODE ( 1 9 8 9 ) f  
FACIALLY CONSTITUTIONAL? 

FRANK, A.C.J., and PATTERSON and ALTENBERND, JJ., Concur. 


