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INTRODUCTION 

Dur ing  t h e  c o u r s e  of i t s  r e p l y  b r i e f ,  P e t i t i o n e r ,  FIRESTONE 

T I R E  & RUBBER CO. ( " F i r e s t o n e " ) ,  w i l l  u t i l i z e  t h e  f o l l o w i n g  

a b b r e v i a t i o n s :  

Ke 1 s e y - H a  ye s 'I = P e t i t i o n e r ,  Kelsey- Hayes  Company 

Responden t ,  MARIA ACOSTA, a s  P e r s o n a l  
R e p r e s e n t a t i v e  o f  t h e  E s t a t e  of L u i s  
Acos t a ,  Deceased 

- I I A c o s  t a "  - 

D e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  i n  ACOSTA 
v.  FIRESTONE T I R E  & RUBBER C O . ,  1 6  FLW 
D1546 ( F l a .  3d DCA 1 9 9 1 )  

- - I' A CO S TA 'I 

C o n f l i c t i n g  d e c i s i o n  of t h e  F o u r t h  
D i s t r i c t  i n  WALKER V .  MILLER MFG. C O . ,  
16 FLW D1386, on m o t i o n  for r e h e a r i n g  and 
c e r t i f i c a t i o n ,  1 6  FLW D2148 ( F l a .  4 t h  DCA 
1 9 9 1 ) .  

- 'I WAL K E R I' - 

A l l  e m p h a s i s  h a s  b e e n  added by c o u n s e l  u n l e s s  i n d i c a t e d  

o t h e r w i s e .  

REPLY ARGUMENT 

THIS COURT SHOULD QUASH THE DECISION OF THE 
THIRD DISTRICT WHICH IMPROPERLY REVERSED ENTRY 
OF SUMMARY FINAL JUDGMENT IN FAVOR OF 
FIRESTONE: ( A )  SINCE THE TWELVE-YEAR PERIOD 
FOR FILING SUIT WITH RESPECT TO THE PRODUCTS 
IN QUESTION HAD EXPIRED AT A POINT IN TIME 
WHEN THE STATUTE OF REPOSE WAS IN FORCE AND 
EFFECT AND CONSTITUTIONAL; (B) SINCE ON THAT 
DATE THE STATUTE OF REPOSE OPERATED SO AS TO 
PRECLUDE ANY CAUSE OF ACTION FROM THEREAFTER 
ARISING AS A RESULT OF INJURIES SUSTAINED 
DURING USE OF THE PRODUCTS; AND (C) SINCE THE 
LEGISLATURE DID NOT INTEND TO DEPRIVE 

IT CONSTITUTIONALLY DO SO, WHEN IT 
SUBSEQUENTLY REPEALED THE STATUTE OF REPOSE IN 

FIRESTONE OF THAT RIGHT OF REPOSE, NOR COULD 

1986. 

It is c l e a r  that a s t a t u t e  of  repose, s u c h  a s  t h e  t w e l v e- y e a r  

products l i a b i l i t y  s t a t u t e  of repose which  is a t  t h e  c e n t e r  of 
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t h e  i n s t a n t  c o n t r o v e r s y ,  t e r m i n a t e s  t h e  r i g h t  to  b r i n g  a n  a c t i o n  

( o r ,  s t a t e d  o t h e r w i s e ,  p r e v e n t s  t h e  a c c r u a l  of any  cause of 

a c t i o n )  a f t e r  t h e  lapse of  a s p e c i f i e d  p e r i o d  o f  t i m e  a f t e r  a 

" t r i g g e r i n g  e v e n t . "  An i n j u r e d  p a r t y ' s  g e n e r a l l y  r e c o g n i z e d  

r i g h t  t o  b r i n g  a n  a c t i o n  is f o r e c l o s e d  when t h e  e v e n t  which would 

o r d i n a r i l y  g i v e  rise t o  a c a u s e  of a c t i o n  d o e s  n o t  t r a n s p i r e  

w i t h i n  t h a t  t i m e  i n t e r v a l .  - S e e ,  MELENDEZ v. D R E I S  & KRUMP MFG. 

CO., 515 So,2d 735,  736 ( F l a .  1 9 8 7 )  ( " A  s t a t u t e  of r e p o s e  c u t s  

o f f  a r i g h t  of a c t i o n  w i t h i n  a s p e c i f i e d  t i m e  l i m i t  a f t e r  t h e  

d e l i v e r y  of a p r o d u c t  ..., r e g a r d l e s s  of when t h e  cause of a c t i o n  

a c t u a l l y  a c c r u e s . " ) ;  HAMPTON v.  A,  DUDA & SONS, I N C . ,  511 So.2d 

1104 ,  1106  n.2  ( F l a ,  5 t h  DCA 1987)  ( O r f i n g e r ,  J . ,  s p e c i a l l y  

c o n c u r r i n g )  ; LAMB v.  VOLKSWAGENWERK AKTIENGESELLSCHAFT, 631  

Cf . ,  U N I V E R S I T Y  OF MIAMI v. F.Supp. 1 1 4 4  (S.D. F l a .  1 9 8 6 ) .  - 
BOGORFF, 583 So.2d 1 0 0 0 ,  1 0 0 3  ( F l a .  1 9 9 1 )  ( w h e r e ,  i n  d i s c u s s i n g  

F l o r i d a ' s  s e v e n- y e a r  s t a t u t e  of u l t i m a t e  repose a p p l i c a b l e  t o  

a c t i o n s  founded  upon m e d i c a l  n e g l i g e n c e ,  t h i s  C o u r t  s t a t e d  t h a t  

I' a s t a t u t e  o f  repose p r e c l u d e s  a r i g h t  of a c t i o n  a f t e r  a spe- 

c i f i e d  t i m e  which is measured  f rom t h e  i n c i d e n t  of malprac t ice ,  

s a l e  of a p r o d u c t ,  or c o m p l e t i o n  of improvements ,  r a t h e r  t h a n  

e s t a b l i s h i n g  a t i m e  p e r i o d  w i t h i n  which  t h e  a c t i o n  mus t  be 

b r o u g h t  measured  f rom t h e  p o i n t  i n  t i m e  when t h e  c a u s e  of a c t i o n  

a c c r u e d .  ) ; 

I n  t h e  i n s t a n t  case, t h e  p a r t i e s  s t i p u l a t e d  below t h a t  t h e  

t w e l v e- y e a r  maximum p e r i o d  of a m a n u f a c t u r e r ' s  e x p o s u r e  t o  l i a b i -  

l i t y  p r o v i d e d  f o r  i n  t h e  s t a t u t e  of repose a t  i s s u e  e l a p s e d  w i t h  

respect  t o  t h e  F i r e s t o n e  p r o d u c t  on  December 31 ,  1978  -- a p o i n t  
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i n  t i m e  when t h e  s t a t u t e  o f  repose was s t i l l  i n  force and e f f e c t  

and v a l i d .  I n d e e d ,  a t  t h e  t i m e  t h e  p e r i o d  of repose e x p i r e d  a s  

t o  F i r e s t o n e ' s  p r o d u c t ,  t h e  d e c i s i o n  i n  BATTILLA v.  A L L I S  

CHALMERS MFG. C O . ,  392 So.2d 8 7 4  (Fla. 1980)  had  n o t  e v e n  b e e n  

handed down, and t h e r e f o r e ,  i t  c a n n o t  be s a i d  t h a t  t h e  i n i t i a l  

p u r c h a s e r  of F i r e s t o n e ' s  p r o d u c t ,  much l e s s  Acos ta ' s  d e c e d e n t ,  

had any v a l i d  e x p e c t a t i o n  t h a t  F i r e s t o n e  c o u l d  b e  h e l d  l i a b l e  f o r  

any  damages a s  a r e s u l t  of a p r o d u c t - r e l a t e d  i n j u r y  o c c u r r i n g  

a f t e r  December 31, 1978. 

Acosta a r g u e s  i n  h e r  answer  b r i e f  t h a t  " [ t l h e  common ground  

be tween  t h e  (cases p r e s e n t l y  b e f o r e  t h i s  C o u r t ]  and t h o s e  where  

t h i s  C o u r t  h e l d  t h a t  t h e  c a u s e  of a c t i o n  w a s  v i a b l e  [ i . e ,  - t h e  

"window ca se s " l ]  is r e l i a n c e  upon t h e  e x i s t i n g  l a w  a t  t h e  t i m e  of 

f i l i n g  s u i t , "  (Acos ta ' s  Answer B r i e f  [ " A B " ]  a t  11). Q u o t i n g  

f rom t h i s  C o u r t ' s  o p i n i o n  i n  FRAZIER, Acosta s t a t e s  t h a t  a 

" c l a i m a n t  w i t h  a v i a b l e  c a u s e  of  a c t i o n  is e n t i t l e d  t o  r e l y  o n  

t h e  e x i s t i n g  l a w  which provides t h a t  c l a i m a n t  access t o  t h e  

c o u r t , "  and t h e r e f o r e  " [ t l h e  key  t o  Acos ta ' s  c a u s e  of a c t i o n  t h e n  

becomes t h e  t e r m i n o l o g y  ' v i a b l e  c a u s e  of a c t i o n ' , "  ( A B  a t  11). 

A c c e p t i n g  t h i s  a s  b e i n g  t h e  "key" t o  d e t e r m i n a t i o n  of t h e  

i s s u e  r a i s e d  i n  t h e  i n s t a n t  case,  a p p l i c a t i o n  of w e l l - e s t a b l i s h e d  

p r i n c i p l e s  of l a w  on t h i s  p o i n t  m a k e s  i t  c l ea r  t h a t  Acosta had n o  - 
" v i a b l e  c a u s e  of  a c t i o n "  a t  t h e  t i m e  t h e  a c c i d e n t  g i v i n g  r i se  t o  

t h e  i n s t a n t  l i t i g a t i o n  o c c u r r e d ,  s i n c e :  

Simply s t a t e d ,  a s t a t u t e  of repose is 
t r i a a e r e d  once t h e  Droduc t  i s  d e l i v e r e d  t o  i t s  
f i r s t  p u r c h a s e r .  I f  a n  i n j u r y  r e s u l t s  f rom 
t h e  p r o d u c t  a f t e r  t h e  a u t h o r i z e d  p e r i o d  h a s  

_. 

1 I n  h e r  a n s w e r  b r i e f ,  Acosta argues t h a t  ' ' I t lo  a d o p t  t h e  d e f e n-  
s e ' s  argument  t h a t  t h e  d a t e  of d e l i v e r y  is d i s p o s i t i v e  on  t h e  
q u e s t i o n  of w h e t h e r  a c a u s e  ot a c t i o n  i s  v i a b l e  [ i n  t h i s  case] 



e l a p s e d ,  t h e  v i c t i m  is w i t h o u t  recourse t o  t h e  
m a n u f a c t u r e r  of t h e  p r o d u c t .  A s t a t u t e  of 
r e p o s e "  ... d o e s  n o t  a b a r  a cause o f  a c t i o n ;  
i t s  e f f e c t ,  r a t h e r ,  is t o  p r e v e n t  wha t  m i g h t  
o t h e r w i s e  be a cause  of a c t i o n  f rom e v e r  
a r i s i n g . "  Thus ,  u n d e r  t h e  F l o r i d a  s t a t u t e  of 
repose, a n  i n j u r y  c a u s e d  by a p r o d u c t  which  
has r e a c h e d  i t s  o r i g i n a l  p u r c h a s e r  more t h a n  
t w e l v e  y e a r s  p r i o r  forms n o  b a s i s  for r e c o v e r y  
because t h e  s t a t u t e  D r e v e n t s  t h e  accrual of a 
right of action. 

LAMB, 6 3 1  F.Supp. a t  1147 ( c i t a t i o n s  o m i t t e d ) .  Accord 

BRACKENRIDGE, 517 So.2d a t  669;  MELENDEZ, 515 So.2d a t  736 ;  

HAMPTON, 511 So ,2d  a t  1106 n .2  ( F l a .  5 t h  DCA 1 9 8 7 ) .  

I n  h e r  b r i e f ,  Acosta r e a c h e s  t h e  incorrec t  l e g a l  c o n c l u s i o n  

by employ ing  a l i n e  of r e a s o n i n g  which  b o t h  b e g i n s  and e n d s  w i t h  

the same erroneous a s s u m p t i o n ,  i . e .  t h a t  a " v i a b l e  cause of 

ac t ion"  a c c r u e d  i n  A C o s t a ' s  f a v o r  o n  t h e  date of L u i s  Acosta 's  

a c c i d e n t .  As t h e  above- noted  case law makes c lea r ,  a n  i n j u r y  

c a u s e d  by a p r o d u c t  which  h a s  r e a c h e d  i t s  o r i g i n a l  p u r c h a s e r  more 

t h a n  t w e l v e  y e a r s  p r i o r ,  s u c h  a s  here, "forms n o  b a s i s  f o r  reco- 

v e r y  b e c a u s e  t h e  s t a t u t e  p r e v e n t s  t h e  accrua l  of a r i g h t  of 

a c t  i o n .  

I n  a p p a r e n t  r e c o g n i t i o n  of t h i s  e f f e c t  of t h e  statute of 

repose, t h e  Leg i s l a tu re  p a s s e d  S e c t i o n  11 .2425 ,  Florida S t a t u t e s  

d i s r e g a r d s  t h i s  C o u r t ' s  r e a s o n i n g  i n  BATTILLA ..., PULLUM v.  

BRACKENRIDGE v .  AMETEK, I N C . ,  517 So.2d 667 ( F l a .  19871 ,  

53 ( F l a .  5 t h  DCA 1988), r e v .  d e n ,  531  So.2d 1352 ( F l a .  1 9 8 8 ) ,  
LOWELL V .  SINGER CO.,  528 So.2d 60  ( F l a .  1st DCA 1 9 8 8 ) ,  r e v ,  
den .  539 So.2d 476 (Fla, 1 9 8 9 ) ,  and F R A Z I E R  v .  BAKER MATERIAL 
HANDLING CORP., 559 So.2d 1091  (Fla. 1990)." ( A B  a t  8-91, The 
"window cases", however ,  o n l y  r e c o g n i z e d  a v e r y  narrow e x c e p t i o n  
to a p p l i c a t i o n  of t h e  s t a t u t e  of repose,  a n  e x c e p t i o n  which 
c l e a r l y  is n o t  i m p l i c a t e d  under t h e  f a c t s  of t h e  ACOSTA case. 
- see, e.g. ,  BRACKENRIDGE ( a b s e n t  d e t r i m e n t a l  r e l i a n c e  o n  
BATTILLA, s t a t u t e  o f  repose m u s t  b e  a p p l i e d  t o  b a r  c l a im) .  

CINCINNATI, I N C . ,  476 So.2d 657 ( F l a ,  1 9 8 5 )  ..., MELENDEZ ..., 
NATIONAL INS. UNDERWRITERS V .  CESSNA AIRCRAFT CORP. 522 SO. 2d 

- 
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( 1 9 8 7 ) ,  which p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t  " [ t l h e  repeal  of 

a n y  s t a t u t e  by t h e  a d o p t i o n  and e n a c t m e n t  of F l o r i d a  S t a t u t e s  

1987  ... s h a l l  n o t  a f f e c t  any  r i g h t  a c c r u e d  b e f o r e  s u c h  repeal 

.... As t h e  F o u r t h  D i s t r i c t  p r o p e r l y  o b s e r v e d  i n  WALKER, I1 

S e c t i o n  1 1 , 2 4 2 5  c o n s t i t u t e s  t h e  c l ea re s t  e x p r e s s i o n  of l e g i s l a -  

l i a b i l i t y  s t a t u t e  of r e p o s e  was i n t e n d e d  t o  e l i m i n a t e  t h e  opera-  

t i v e  e f f e c t  of t h a t  s t a t u t e  a s  t o  t h o s e  s i t u a t i o n s  where  t h e  

c o n t r o l l i n g  e v e n t s  had a l r e a d y  o c c u r r e d  p r i o r  t o  t h e  amendment, 

i .e .  - t h e  s t a t u t e ' s  c u t t i n g  off of  a n y  p o t e n t i a l  r i g h t  of 

a c t i o n  a f t e r  a s p e c i f i e d  time measured  from d e l i v e r y  of a pro- 

d u c t .  - Cf . ,  WALTER DENSON & SON v.  NELSONI 88 So.2d 1 2 0 ,  1 2 2  

( F l a .  1 9 5 6 )  ( a l t h o u g h  d e a l i n g  w i t h  a s t a t u t e  of l i m i t a t i o n s ,  t h e  

r u l e  was r e c o g n i z e d  t h a t  t h e  l e g i s l a t u r e  h a s  t h e  power t o  

i n c r e a s e  a p r e s c r i b e d  l i m i t a t i o n s  p e r i o d  p r o v i d e d  t h a t  t h e  change  

i n  t h e  l a w  is e f f e c t e d  b e f o r e  t h e  c a u s e  of a c t i o n  h a s  a l r e a d y  

b e e n  e x t i n g u i s h e d  by t h e  f o r c e  of a p r e - e x i s t i n g  s t a t u t e ) . 2  

Since t h e  o p e r a t i v e  e f f e c t  of t h e  s t a t u t e  o f  repose o c c u r s  a t  a 

p o i n t  i n  t i m e  measured f rom t h e  " t r i g g e r i n g  e v e n t "  o f  p r o d u c t  

d e l i v e r y ,  i t  is s i m p l y  of no l e g a l  consequence  t h a t  an  i n j u r y  

o c c u r s  a f t e r  e x p i r a t i o n  of t h e  repose p e r i o d .  This o b v i o u s l y  

e x p l a i n s  t h e  f a i l u r e  o f  Acosta t o  c i t e  any  s t a t u t e  of repose 

cases s u p p o r t i n g  h e r  p r o p o s i t i o n  t h a t  " t h e  a c c r u a l  of a c a u s e  of 

2Both t h e  t r i a l  c o u r t  i n  ACOSTA and t h e  F o u r t h  D i s t r i c t  i n  
WALKER c i t e d  t o  t h i s  C o u r t ' s  p r i o r  d e c i s i o n  i n  WALTER DENSON & 
SON by way of analogy. 
to  t h a t  d e c i s i o n ,  much less a t tempt  to  d i s t i n g u i s h  i t ,  i n  h e r  
answer  b r i e f .  

I n t e r e s t i n g l y ,  ACOSTA d o e s  n o t  e v e n  c i t e  
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a c t i o n  is t h e  e l e m e n t  t h a t  t r i g g e r e d  t h e  repose p r o v i s i o n . "  ( A B  

a t  1 6 ) .  

To summarize ,  w e  b e g i n  w i t h  t h e  p r o p o s i t i o n  t h a t  t h e  s t a t u t e  

of r e p o s e  a t  i s s u e  was e n a c t e d  i n  1975. The amendment a t  i s s u e  

took e f f e c t  a s  of J u l y  1, 1986,  and removed p r o d u c t s  l i a b i l i t y  

cases f rom t h e  s c o p e  of  t h e  s t a t u t e ,  T h e r e f o r e ,  t h e  p r i o r  s t a-  

t u t e  of repose would g o v e r n  t h o s e  o p e r a t i v e  e v e n t s  which had 

a l r e a d y  o c c u r r e d  p r io r  t o  t h e  d a t e  of repeal .  Those e v e n t s  were: 

(1) t h e  sa le  of a p r o d u c t ;  and ( 2 )  t h e  e x p i r a t i o n  of a t w e l v e -  

y e a r  p e r i o d  f rom t h e  d a t e  of t h e  i n i t i a l  s a l e  w i t h o u t  a n  e v e n t  

c a u s i n g  i n j u r i e s  h a v i n g  o c c u r r e d  o r  a l a w s u i t  h a v i n g  b e e n  f i l e d .  

Both of t h e s e  n e c e s s a r y  e v e n t s  c o a l e s c e d  i n  t h e  ACOSTA case 

before J u l y  1, 1 9 8 6 ,  t h e  d a t e  of t h e  amendment. 

I t  is t r u e  t h a t  a d i f f e r e n t  e v e n t  ( i n d e e d ,  t h e  sole  e v e n t  

upon which ACOSTA r e l i e s  h e r e )  -- t h e  a c c i d e n t  -- d i d  n o t  occur 

w i t h i n  t h a t  t i m e  i n t e r v a l .  However, t h e  s t a t u t e  of repose a t  

i s s u e  c l e a r l y  p r o v i d e d  -- j u s t  a s  u n m i s t a k e n l y  -- t h a t  u n l e s s  a n  

i n j u r y  o c c u r r e d  or a l a w s u i t  were f i l e d ,  any  p o s s i b l e  l i a b i l i t y  

on t h e  p a r t  of t h e  m a n u f a c t u r e r  would end t w e l v e  y e a r s  a f t e r  t h e  

d a t e  of t h e  d e l i v e r y  of  t h e  p r o d u c t  t o  t h e  i n i t i a l  p u r c h a s e r ,  n o  

matter what  e l s e  m i g h t  happen  t h e r e a f t e r ,  The s t a t u t e  of repose 

a t  i s s u e  u n e q u i v o c a l l y  provided t h a t  t h e  a c c i d e n t  d a t e  d i d  n o t  

c o n t r o l  i t s  a p p l i c a t i o n .  I n d e e d ,  t h e  a c c i d e n t  d a t e  c o u l d  n o t  be 

t r e a t e d  a s  c o n t r o l l i n g  ( a s  ACOSTA s u g g e s t s )  w i t h o u t  t r a n s f o r m i n g  

t h e  repose p r o v i s i o n  i n t o  some th ing  s i g n i f i c a n t l y  d i f f e r e n t  -- a 

s t a t u t e  o f  l i m i t a t i o n s .  

Thus, t h e  t r i a l  j u d g e  d i d  n o t  a p p l y  the s t a t u t e  of repose 

" a f t e r  i t  had b e e n  r e p e a l e d " ,  a s  t h e  T h i r d  D i s t r i c t  e r r o n e o u s l y  
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found .  I n s t e a d ,  t h e  t r i a l  j u d g e  r e c o g n i z e d ,  and p r o p e r l y  so, 

t h a t  t h e  s t a t u t e  o f  r e p o s e  governed t h o s e  e v e n t s  which  were 

w i t h i n  its scope and which  had a l r e a d y  o c c u r r e d  w h i l e  t h e  s t a t u t e  

w a s  i n  e f f e c t .  C o n v e r s e l y ,  t h e  t r i a l  j u d g e  r e f u s e d  to  g i v e  

r e t r o s p e c t i v e  e f f e c t  to  t h e  amendment, t h e r e b y  o b e y i n g  t h i s  

C o u r t ' s  own a u t h o r i t a t i v e  s t a t e m e n t  i n  MELENDEZ. The t r i a l  j u d g e  

i n  ACOSTA d i d  n o t h i n g  more and n o t h i n g  l e s s  t h a n  t o  g i v e  e f f e c t  

to  t h e  s t a t u t e  of r e p o s e  i n s o f a r  a s  t h a t  s t a t u t e  e s t a b l i s h e d  t h e  

l ega l  c o n s e q u e n c e s  of p a s t  c o n t r o l l i n g  e v e n t s .  

T h i s  C o u r t  s h o u l d  r e j ec t  o u t r i g h t  Acos ta ' s  f u r t h e r  a rgumen t  

t h a t  " [ t l h e  o n l y  r e l i a n c e  i n  t h i s  case was M r .  Acos ta l s  r e l i a n c e  

upon t h e  l a w  i n  e x i s t e n c e  when h i s  c a u s e  of a c t i o n  a c c r u e d . "  

F i r s t ,  a s  w e  have  a l r e a d y  n o t e d ,  no  c a u s e  of a c t i o n  c o u l d  a c c r u e  

t o  M r .  A c o s t a  ( o r  his s u r v i v o r s )  a s  t o  i n j u r i e s  s u s t a i n e d  d u r i n g  

u s e  of t h e  F i r e s t o n e  p r o d u c t  a f t e r  December 31, 1 9 7 8 ,  when t h e  

t w e l v e- y e a r  r e p o s e  p e r i o d  e x p i r e d .  S e c o n d l y ,  t h e  o n l y  a r g u a b l e  

r e l i a n c e  i n  t h i s  case would be t h a t  of Acosta 's  c o u n s e l ,  i n  

m i s t a k e n l y  b e l i e v i n g  t h a t  he c o u l d  p u r s u e  t h e  c la im s i m p l y  

b e c a u s e  L u i s  Acos ta ' s  a c c i d e n t  o c c u r r e d  a f t e r  t h e  amendment of 

t h e  s t a t u t e  of repose, w i t h o u t  any  c o n s i d e r a t i o n  b e i n g  g i v e n  t o  

t h e  f a c t  t h a t  t h e  t w e l v e- y e a r  repose p e r i o d  had  a l r e a d y  e x p i r e d  

some s e v e n  and one- ha l f  y e a r s  e a r l i e r  a s  t o  t h e  F i r e s t o n e  pro- 

d u c t .  The case law i n  t h i s  s t a t e  m a k e s  i t  c l ea r  t h a t  t h i s  t y p e  

of a l leged  r e l i a n c e  is l e g a l l y  i r r e l e v a n t  t o  t h e  q u e s t i o n  posed. 

- See,  e . g . ,  BRACKENRIDGE v .  AMETEK, I N C . ,  517 So.2d a t  669 

(where  a n  a c c i d e n t  is p u r e l y  f o r t u i t o u s  and any  d e t r i m e n t  s u f -  

f e r e d  is n o t  shown t o  have  b e e n  prompted by r e l i a n c e  a r i s i n g  from 
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e x i s t i n g  s t a t u t e  o r  case l a w ,  t h e r e  is n o  " d e t r i m e n t a l  r e l i a n c e " ;  

mere e x p e n d i t u r e  of f u n d s  and p r o s e c u t i o n  of l a w s u i t  d o e s  n o t  

c o n s t i t u t e  t h e  t y p e  of  d e t r i m e n t a l  r e l i a n c e  t h a t  c a n  g i v e  rise t o  

t h e  a c q u i s i t i o n  of p r o p e r t y  o r  c o n t r a c t  r i g h t s ) ;  C A S S I D Y  v.  

FIRESTONE T I R E  & RUBBER CO. ,  4 9 5  So.2d 8 0 1 ,  8 0 2  n.2 ( F l a .  1st DCA 

1 9 8 6 )  ( same) ,  

I n  h e r  b r i e f ,  Acosta a l s o  c h a l l e n g e s  t h e  " f a i r n e s s "  of t h e  

F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  WALKER and p r e s e n t s  v a r i o u s  

h y p o t h e t i c a l s  i n  a n  a t t empt  t o  p r o v e  h e r  p o i n t .  ( A B  a t  6 ) .  To  

t h e  e x t e n t  t h a t  c o n c e p t s  o f  " f a i r n e s s "  are  l e g a l l y  germane t o  a 

proper r e s o l u t i o n  of  t h e  c o n f l i c t  be tween  t h e  T h i r d  D i s t r i c t ' s  

d e c i s i o n  in ACOSTA and t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  WALKER, 

t h e  v a r i o u s  c o n s i d e r a t i o n s  b e a r i n g  on t h e  i s s u e  of " f a i r n e s s "  and 

" p u b l i c  p o l i c y "  a r e  more o b j e c t i v e l y  and e x h a u s t i v e l y  t rea ted  on 

p a g e s  24- 29 of t h e  amicus  b r i e f  f i l e d  by t h e  P r o d u c t  L i a b i l i t y  

A d v i s o r y  C o u n c i l ,  I n c .  Comparison of t h e  h y p o t h e t i c a l  s e t  f o r t h  

i n  A c o s t a ' s  answer  b r i e f  ( A B  a t  6- 7) and t h e  h y p o t h e t i c a l  s e t  

f o r t h  i n  t h e  P r o d u c t  L i a b i l i t y  A d v i s o r y  C o u n c i l ,  I n c . ' s  b r i e f  

(PLAC b r i e f  a t  26  n .16 )  p r o v e s  t h e  p o i n t .  

I n  c o n c l u d i n g ,  w e  would direct t h i s  C o u r t ' s  a t t e n t i o n  t o  t h e  

d e c i s i o n  of  t h e  V i r g i n i a  Supreme C o u r t  i n  SCHOOL BOARD OF THE 

C I T Y  OF NORFOLK v.  UNITED STATES GYPSUM CO., 3 6 0  S.E.2d 3 2 5  (Va. 

1 9 8 7 ) .  The o p e r a t i v e  l e g a l  f a c t s  i n v o l v e d  i n  t h a t  case a re  

i n d i s t i n g u i s h a b l e  from those p r e s e n t e d  h e r e .  I n  d i s c u s s i n g  t h e  

s u b j e c t  of t h e  r i g h t  of immunity which a m a n u f a c t u r e r  a c q u i r e s  

upon t h e  e x p i r a t i o n  of a p e r i o d  of  repose, t h e  C o u r t  t h e r e  sta- 

t e d :  
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Al though  " s t a t u t e s  o f  l i m i t a t i o n s "  and 
" s t a t u t e s  of repose" are  terms sometimes 
l o o s e l y  employed as i n t e r c h a n g e a b l e ,  t h e y  a re ,  
i n  f a c t ,  d i f f e r e n t  i n  c o n c e p t ,  d e f i n i t i o n  and 
f u n c t i o n .  A s  a g e n e r a l  r u l e ,  t h e  t i m e  l i m i t a -  
t i o n  i n  a c o n v e n t i o n a l  s t a t u t e  of l i m i t a t i o n s  
b e g i n s  t o  r u n  when t h e  c a u s e  of a c t i o n  
a c c r u e s .  W e  a re  of  t h e  o p i n i o n  t h e  G e n e r a l  

a matter of p o l i c y  t h e r e  s h o u l d  be a s p e c i f i c  
t i m e  beyond which  a d e f e n d a n t  s h o u l d  no  l o n g e r  
be s u b j e c t e d  to  pro t rac ted  l i a b i l i t y .  Thus a 
' s t a t u t e  of r e p o s e '  is i n t e n d e d  as a s u b s t a n-  
t i v e  d e f i n i t i o n  of r i g h t s  a s  d i s t i n g u i s h e d  
from a p r o c e d u r a l  l i m i t a t i o n  on  t h e  remedy 
used  t o  e n f o r c e  r i g h t s . "  

A s  a s t a t u t e  o f  repose, Code S8.01-250 is a 
r e d e f i n i t i o n  of t h e  s u b s t a n t i v e  r i g h t s  and 
o b l i g a t i o n s  of t h e  p a r t i e s  t o  any  l i t i g a t i o n  
" a r i s i n g  o u t  of t h e  d e f e c t i v e  and u n s a f e  con-  
d i t i o n  of a n  improvement  t o  r e a l  p r o p e r t y . "  

t u t e .  

3 6 0  S.E.2d a t  327-28  ( c i t a t i o n s  o m i t t e d ) .  Accord, WALKER; 

WALLER v.  PITTSBURGH CORNING CORP. ,  7 4 2  F.Supp. 581 (D, Kan. 

1 9 9 0 ) .  

The r e a s o n i n g  of t h e  V i r g i n i a  Supreme C o u r t  mir rors  t h a t  

employed by t h i s  C o u r t  i n  p r i o r  a n a l o g o u s  l e g a l  s e t t i n g s  and 

d i r e c t l y  s u p p o r t s  t h e  F o u r t h  D i s t r i c t ' s  r e s o l u t i o n  of t h e  i s s u e  

i n  WALKER. T h e r e  is no q u e s t i o n  b u t  t h a t  t h e  s t a t u t e  a t  i s s u e  
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' : 

w a s  i n t e n d e d  by F l o r i d a ' s  L e g i s l a t u r e  to  be a " s t a t u t e  o f  r epose ' '  

and n o t  a " s t a t u t e  of l i m i t a t i o n s . "  Our L e g i s l a t u r e  r e a s o n a b l y  

d e t e r m i n e d  that " p e r p e t u a l  l i a b i l i t y  places a n  undue b u r d e n  on 

m a n u f a c t u r e r s "  and t h a t  " t w e l v e  y e a r s  f rom t h e  d a t e  of s a l e  is a 

r e a s o n a b l e  t i m e  for e x p o s u r e  to  l i a b i l i t y  f o r  m a n u f a c t u r i n g  of a 

p r o d u c t . "  PULLUM, 476 So ,2d  a t  659. As a s t a t u t e  of r e p o s e ,  

t h e  s t a t u t e  at i s s u e  began  to r u n  f rom t h e  d a t e  of i n i t i a l  d e l i -  

v e r y  of t h e  p r o d u c t  ( a n  e v e n t  u n r e l a t e d  to  t h e  a c c r u a l  of any  

c a u s e  of a c t i o n ) ,  and t h e r e f o r e  " t h e  e x p i r a t i o n  of t h e  t i m e  

e x t i n g u i s h e s  n o t  o n l y  t h e  l e g a l  remedy b u t  a l s o  a11 c a u s e s  of  

a c t i o n ,  i n c l u d i n g  those which may l a t e r  a c c r u e  a s  w e l l  a s  t h o s e  

a l r e a d y  a c c r u e d . "  SCHOOL BOARD OF THE C I T Y  OF NORFOLK, 360  

S.E.2d a t  327-28. 

I n  F l o r i d a ,  a " v e s t e d  r i g h t "  h a s  b e e n  d e f i n e d  a s  "an  i m m e-  

d i a t e ,  f i x e d  r i g h t  of p r e s e n t  or f u t u r e  en joymen t . "  C I T Y  OF 

SANFORD V *  MCCLELLAND, 1 6 3  SO. 513, 514-5 ( F l a .  1935); CLAUSELL 

v. HOBART CORP., 515 So ,2d  1275-1276 ( F l a .  1 9 8 7 ) ,  q u o t i n g  w i t h  

a p p r o v a l  f rom LAMB, 631  F ,  Supp. a t  1149 ,  I n  t h i s  case,  s u c h  a 

"vested r i g h t "  came i n t o  b e i n g  on December 31,  1978 i n  f a v o r  of 

F i r e s t o n e  by v i r t u e  of t h e  o p e r a t i o n  and e f f e c t  of F l o r i d a ' s  pro- 

d u c t s  l i a b i l i t y  s t a t u t e  of repose. The t w e l v e- y e a r  p e r i o d  f o r  

f i l i n g  s u i t  w i t h  respect  t o  t h e  F i r e s t o n e  p r o d u c t  a t  i s s u e  had 

e x p i r e d  a t  a p o i n t  i n  t i m e  when t h e  s t a t u t e  of repose was i n  

f o r c e  and e f f e c t  and c o n s t i t u t i o n a l .  A t  t h a t  p r e c i s e  p o i n t  i n  

t i m e ,  F i r e s t o n e  became v e s t e d  w i t h  a n  immed ia t e ,  f i x e d  right of  

f u t u r e  en joymen t  -- t h e  r i g h t  t o  know t h a t  i t  had repose from any  

l i a b i l i t y  arising o u t  of a n  a c c i d e n t  i n v o l v i n g  i t s  p r o d u c t  
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. *  
o c c u r r i n g  a f t e r  December 31 ,  1978.  A t  t h e  p o i n t  i n  time when t h e  

t w e l v e- y e a r  p e r i o d  e x p i r e d ,  F i r e s t o n e ' s  r i g h t  t o  b e  f r e e  from 

f u t u r e  l i a b i l i t y  a r i s i n g  o u t  of t h e  u s e  of i t s  p r o d u c t  was no 

l o n g e r  a "mere e x p e c t a t i o n " ,  b u t  a " p r e s e n t ,  f i x e d  r i g h t  of 

f u t u r e  en joymen t . "  The F l o r i d a  L e g i s l a t u r e  i n  amending t h e  s t a -  

t u t e  of repose i n  1986  d i d  n o t  i n t e n d  t o  d e p r i v e  F i r e s t o n e  of 

t h a t  r i g h t ,  n o r  c o u l d  i t  p e r m i s s i v e l y  have  done SO. 

CONCLUSION 

Based upon t h e  u n d i s p u t e d  f a c t s  of record,  as  w e l l  as t h e  

r e a s o n i n g  and c i t a t i o n s  of a u t h o r i t y  s e t  f o r t h  i n  t h o s e  b r i e f s  

f i l e d  i n  s u p p o r t  of t h e  P e t i t i o n e r  F i r e s t o n e ' s  p o s i t i o n ,  t h i s  

C o u r t  s h o u l d  q u a s h  t h e  d e c i s i o n  of t h e  T h i r d  D i s t r i c t  i n  ACOSTA, 

which r e v e r s e d  t h e  t r i a l  c o u r t ' s  e n t r y  of summary judgment  f o r  

F i r e s t o n e .  On t h e  precise p o i n t  of l a w  i n v o l v e d ,  t h e  d e c i s i o n  of 

t h e  F o u r t h  D i s t r i c t  i n  WALKER is e n t i r e l y  correct  and i n  accor- 

d a n c e  with t h e  law of  t h i s  s t a t e ,  w h i l e  t h e  d e c i s i o n  of  t h e  T h i r d  

D i s t r i c t  below was n o t ,  and t h e r e f o r e  s h o u l d  be d i s a p p r o v e d .  

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY t h a t  a t r u e  copy Of t h e  f o r e g o i n g  w a s  

mailed t h i s  2 8 t h  day  of October, 1 9 9 1  t o  RIKKI TANEN, ESQ. ,  K l e i n  

& Tannen,  P . A . ,  A t t o r n e y s  f o r  A p p e l l a n t ,  4000  Hollywood 

B o u l e v a r d ,  S u i t e  620 N o r t h ,  Hollywood, FL 33021,  BRUCE SCHWARTZ, 

ESQ., Co- counsel  f o r  A p p e l l a n t ,  S c h w a r t z ,  W e i n s t e i n  & Mopsick, 

2750 N.E.  187th St ree t ,  Nor th  M i a m i  Beach,  FL 33180, STEVE 

BEFERA, ESQ., W i c k e r  Smi th  B l o m q v i s t ,  A t t o r n e y s  f o r  Okeechobee 
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Tires,  Grove P l a z a  B u i l d i n g ,  5 t h  F l o o r ,  2900 S W  28 Terrace,  

M i a m i ,  FL 33133, C L I F F O R D  B. SELWOOD, J R . ,  P . A . ,  A t t o r n e y s  for 

K e l s e y - H a y e s  C o m p a n y ,  P. 0 ,  Box 1 4 1 2 8 ,  Fort L a u d e r d a l e ,  F L  33302 ,  

NANCY LITTLE HOFFMAN, P . A .  , 4 4 1 9  West T radewinds  A v e n u e ,  S u i t e  

1 0 0 ,  F o r t  L a u d e r d a l e ,  F L  3 3 3 0 8 ,  EDWARD T. O'DONNELL, ESQ. ,  

B e r z f e l d  and R u b i n ,  A m i c u s  for PLAC, 8 0 1  B r i c k e l l  A v e n u e ,  S u i t e  

1501 ,  M i a m i ,  F L  33131, DAVID W. HENRY, ESQ., Amicus  f o r  FDLA, 

P. 0 ,  D r a w e r  1991 ,  Orlando, F L  3 2 8 0 2 ,  C L I F F O R D  M. M I L L E R ,  ESQ. ,  

S u i t e  408,  B a r n e t t  B a n k  B u i l d i n g ,  6 0 1  - 2 1 s t  S t r ee t ,  Vero B e a c h ,  

F L  32960.  

PREDDY, KUTNER, HARDY, R U B I N O F F  
THOMPSON, BISSETT & BUSH 
A t t o r n e y s  f o r  F I R E S T O N E  
501  N.E. F i r s t  Avenue 
M i a m i ,  F L  3 3 1 3 2  
( 3 0 5 )  358-6200 

BY: 
G. WILLIAM B I S S E T T  
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