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ISSUE I 

WHETHER JUDGMENT IN FAVOR OF A PLAINTIFF IS A 
PREREQUISITE TO A DEFENDANT BEING ENTITLED TO 
ATTORNEY'S FEES AS A SANCTION FOR PLAINTIFF 
HAVING REFUSED AN OFFER UNDER SECTION 45.061, 
FLORIDA STATUTES. 

Petitioner adopts its arguments advanced in both his Brief On 

The Merits and Reply Brief To Repondent's Answer Brief filed in 

this appeal. 

ISSUE I1 

WHETHER SECTION 45.061 FLORIDA STATUTES (1987), 
CONSTITUTES A RULE OF PROCEDURE SUCH THAT ITS 
ENACTMENT IMPINGES UPON THE EXCLUSIVE RULE- 
MAKING AUTHORITY OF THE SUPREME COURT OF 
FLORIDA UNDER ARTICLE V, SECTION 2(A) OF THE 
FLORIDA CONSTITUTION. 

Petitioner objects to any argument regarding this issue as 

the constitutionality of Section 45.061, Florida Statutes (1989) 

is not an issue in this appeal. (See footnote 1 of the First 

District Court of Appeal's opinion in Timmons v. Combs, Case No. 

90-2796.) An appellate level court should not address an issue 

which was not raised at the trial court level. Dover v. Worrell, 

401 So.2d 1322 (Fla. 1981). 

Without waiving his objection, Petitioner would rely on the 
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holdings in A.G. Edwards & Sons, Inc., V. Davis, 559 So.2d 235 

(Fla. 2d DCA 1990) and Elammerle v. Bramalea, Inc. 547 So.2d 203 

(Fla. 4th DCA 1989) to argue that Section 45.061, Florida 

Statutes (1989) is constitutional. 

ISSUE I11 

WHETHER THE PROCEDURAL ASPECTS OF SECTION 45.061 
FLORIDA STATUTES (1987), IF UNCONSTITUTIONAL CAN BE 
SEVERED FROM THE REMAINING VALID PORTION OF THE 
STATUTE, THUS PERMITTING THE VALID PORTION TO 
STAND AS A COMPLETE ACT OF THE LEGISLATURE. 

Petitioner adopts its argument advanced pursuant to Issue 11. 

Because Section 45.061, Florida Statutes (1989) has been deter- 

mined to be constitutional (see A.G. Edwards & Sons, Inc. and 

Hammerle, supra), there is no need to sever any portion of the 

statute. 
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CONCLUSION 

The d e c i s i o n  of t h e  D i s t r i c t  C o u r t  

i n  t h e  i n s t a n t  case s h o u l d  b e  r e v e r s e d  

of A p p e a l ,  F i r s t  D i s t r i c t ,  

and  t h e  d e c i s i o n s  i n  

Memorial S a l e s ,  I n c .  v .  P i k e ,  579 So.2d 778 ( F l a .  3d DCA 1 9 9 1 )  

and  Winn D i x i e  S t o r e s ,  I n c .  v .  E l b e r t ,  1 6  FLW 2954 ( F l a .  4 t h  DCA 

November 27,  1 9 9 1 )  r e s p e c t i v e l y ,  s h o u l d  b e  a d o p t e d  by t h i s  C o u r t  

a s  t h e  Law of F l o r i d a .  

R e s p e c t f u l l y  s u b m i t t e d ,  
c- 
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