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ARGUMENT ON DISCRETIONARY JURISDICTION 

STATING THE POINT TO MORE PRECISELY REFLECT THE 
CURRENT STATUS OF APPELLATE DECISIONAL LAW I N  
THE STATE OF FLORIDA ON SECTION 45.061,  FLORIDA 
STATUTES, THE DECISION OF THE T H I R D  DISTRICT 
COURT, STATE OF FLORIDA, I N  MEMORIAL SALES, I N C .  
ET AL. v .  PIKE, 16 F.L.W. D1235 (Op in ion  f i l e d  
May 7 ,  1991)  I S  I N  CONFLICT WITH THE DECISIONS OF 
THE OTHER FLORIDA DISTRICT COURTS OF APPEAL I N  
THE CONSTRUCTION AND APPLICATION OF THAT STATUTE. 

A t  t h e  t i m e  t h i s  c a u s e  a rose  i n  t h e  t r i a l  c o u r t  (and  a t  

t h e  p r e s e n t  t i m e ) ,  t h e r e  were t h r e e  p r o v i s i o n s  by which a 

p a r t y  might  make a n  o f f e r  of s e t t l e m e n t  or  judgment  t o  h i s  

a d v e r s a r y  w h i c h ,  i f  r e f u s e d  a n d  i f  c e r t a i n  c i r c u m s t a n c e s  

t h e r e a f t e r  came i n t o  b e i n g ,  might  e n t i t l e  t h e  o f f e r o r  t o  a n  

award of a t t o r n e y s '  f ees  a g a i n s t  t h e  n o n - a c c e p t i n g  o f f e r e e .  

Those p r o v i s i o n s  were R u l e  1 . 4 4 2 ,  F l o r i d a  R u l e s  of C i v i l  

P r o c e d u r e ,  a s  p r o m u l g a t e d  b y  t h i s  C o u r t ,  S e c t i o n  768.79,  

F l o r i d a  S t a t u t e s  ( 1 9 8 7 1 ,  a n d  S e c t i o n  4 5 . 0 6 1 ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 7 ) .  

The  d e c i s i o n  l a w  o n  R u l e  1 . 4 4 2  was t h a t ,  f o r  t h e  

Defendan t  t o  b e  e n t i t l e d  t o  a t t o r n e y s '  fees  f o r  f a i l u r e  of 

t h e  P l a i n t i f f  t o  a c c e p t  a n  o f f e r  t h e  P l a i n t i f f  h a d  t o  

r e c o v e r  judgment  i n  f a v o r  of P l a i n t i f f .  B - & H CONSTRUCTION 

v TALLAHASSEE COMMUNITY COLLEGE. 542 So.2d 382 ( F l a .  1st 

DCA, 1 9 8 9 ) ,  f o l l o w i n g  t h e  U n i t e d  S t a t e s  Supreme  C o u r t ' s  

c o n s t r u c t i o n  of i t ' s  s imi la r  p r o v i s i o n  i n  t h e  F e d e r a l  R u l e s  

of C i v i l  P r o c e d u r e .  

The d e c i s i o n a l  l aw  on S e c t i o n  768.79,  F l o r i d a  S t a t u t e s  
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( 1 9 8 7 )  w a s  a n d  i s  t h a t  e x p r e s s 1 1  t i r e d  a j dgment i n  

f a v o r  of P l a i n t i f f  t o  e n a b l e  Defendan t  t o  r e c o v e r  a t t o r n e y s '  

f e e s .  R A B A T I E  v U.S. SECURITY INS. C O . ,  1 4  F.L.W. 1 7 5 3  

( F l a .  3 r d  D C A ,  J u l y ,  1 9 8 9 1 ,  R e v ' d  on  o t h e r  g r o u n d s ,  1 5  

F.L.W. 2590 ( O c t o b e r ,  1 9 9 0 ) ;  MAKAR v INVESTORS REAL ESTATE 

MANAGEMENT, I N C . ,  553  So.2d 298 ( F l a .  1 s t  DCA, 1 9 8 9 ) ;  K I N E  

v .  PUBLIX SUPERMARKETS, I N C . ,  1 5  F.L.W. 1320 ( F l a .  2nd DCA,  

May, 1990)  ( I n  a d d i t i o n  t h e  F i r s t  Dis t r ic t  C o u r t  of Appeal  

has r e c e n t l y  h e l d  t h a t  S e c t i o n  u n c o n s t i t u t i o n a l  w i t h  t h e  

q u e s t i o n  c e r t i f i e d  t o  t h i s  C o u r t .  McHUGHES v GOOLSBY, 1 6  

F.L.W. D906 ( A p r i l  4 ,  1 9 9 1 ) .  

With r e g a r d  t o  S e c t i o n  45.061,  F l o r i d a  S t a t u t e s  (19871,  

t h e  s t a t u t e  s o u g h t  here  t o  be r e v i e w e d ,  t h e  d e c i s i o n a l  l a w  

was i n  c o n f o r m i t y  w i t h  t h e  c o n s t r u c t i o n  of t h e  above  two 

c i t e d  p r o v i s i o n s ;  t h a t  i s ,  t h a t  i t  r e q u i r e d  P l a i n t i f f  t o  

r e c o v e r  judgment  t o  a u t h o r i z e  Defendant  t o  s e e k  a t t o r n e y s '  

fees f o r  non-accep tance  of a n  o f f e r  of s e t t l e m e n t .  COE v B 

& D TRANSPORTATION SERVICES, I N C . ,  561  so .2d ,  469 ( F l a .  2nd 

DCA, 1 9 9 0 ) ;  NORRIS & ASSOCIATES OF NAPLES, I N C .  v ELKINS, 1 5  

F.L.W. D 3 0 0 4  ( F l a .  2nd D C A ,  December 1 4 ,  1 9 9 0 )  a n d  t h e  

i n s t a n t  c a se  of TIMMONS v COMBS ( o p i n i o n  f i l e d  May 1 4 ,  

1 9 9 1 ) .  A d d i t i o n a l l y ,  i n  MILTON v .  LEAPI, 562 So.2d 804 

( F l a .  5 t h  D C A ,  1 9 9 0 ) ,  t h e  F i f t h  D i s t r i c t  h a d  d e c l a r e d  

S e c t i o n  4 5 . 0 6 1  a s  a n  u n c o n s t i t u t i o n a l  l e g i s l a t i v e  

i n f r i n g e m e n t  on t h e  r u l e  making a u t h o r i t y  of t h i s  C o u r t .  
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The d e c i s i o n a l  c o n f l i c t ,  as  s u c h ,  a r i ses  as  f o l l o w s :  

I n  MEMORIAL SALES, I N C .  v PIKE, 1 6  F.L.W. D1235 ( F l a .  3 r d  

DCA,  May 7 ,  19911,  t h e  T h i r d  D i s t r i c t ,  w i t h o u t  g i v i n g  u s  t h e  

b e n e f i t  of  i t ' s  r a t i o n a l e  f o r  i t ' s  i n t e r p r e t a t i o n  of S e c t i o n  

45.061, and  w i t h o u t  r e c o g n i z i n g  d e c i s i o n a l  c o n f l i c t  w i t h  i t s  

s i s t e r  c o u r t s ,  h e l d  i n  t h a t  c a s e  t h a t  t h e  p r e v a i l i n g  

d e f e n d a n t  was e n t i t l e d  t o  a t t o r n e y s '  f e e  u n d e r  t h a t  s e c t i o n  

a g a i n s t  t h e  P l a i n t i f f  who had  s u f f e r e d  a n  a d v e r s e  d i r e c t e d  

v e r d i c t  a t  t h e  hands  of  t h e  t r i a l  c o u r t .  Then t h e  Second 

D i s t r i c t ,  i n  t h e  ca se  o f  WESTOVER v ALLSTATE INSURANCE 

COMPANY, 1 6  F.L.W. D1724 ( F l a .  2nd D C A ,  J u n e  2 6 ,  19911,  

a d h e r i n g  t o  i t ' s  d e c i s i o n s  i n  COE - and NORRIS, s u p r a ,  a g a i n  

h e l d  t h a t  S e c t i o n  45.061, F l o r i d a  S t a t u t e s ,  r e q u i r e d  t h a t  

t h e  P l a i n t i f f  o b t a i n  judgment t o  e n a b l e  d e f e n d a n t  t o  s e e k  

s a n c t i o n s  o f  a t t o r n e y s '  f e e s ,  b u t  i n  c o n c l u d i n g  i t ' s  o p i n i o n  

s t a t e d :  

"We c e r t i f y  t h a t  o u r  h o l d i n g  i n  t h i s  case b r i n g s  
u s  i n  d i r e c t  c o n f l i c t  w i t h  t h e  T h i r d  D i s t r i c t  
i n s o f a r  a s  S e c t i o n  4 5 . 0 6 1  i s  c o n c e r n e d .  I n  
M e m o r i a l  S a l e s ,  I n c .  v .  P i k e ,  1 6  F.L.W. D1235 
XFla. 3 r d  DCA,  May 7 ,  19911,  t h e  T h i r d  D i s t r i c t  
h e l d  t h a t  S e c t i o n  4 5 . 0 6 1  d o e s  n o t  r e q u i r e  t h e  
e n t r y  o f  a j u d g m e n t  i n  f a v o r  o f  t h e  p l a i n t i f f  
b e f o r e  t h e  d e f e n d a n t  may s e e k  s a n c t i o n s  f o r  t h e  
r e f u s a l  o f  t h e  o f f e r . "  ( 1 6  F.L.W. a t  D17241 

So i t  i s  t h e  S e c o n d  D i s t r i c t  who h a s  r e c o g n i z e d  

c o n f l i c t  c o n c e r n i n g  S e c t i o n  45.061, w i t h  t h e  s i n g l e  d e c i s i o n  

i s s u e d  b y  t h e  T h i r d  D i s t r i c t  i n  WESTOVER. W h e t h e r  t h e  

a p p a r e n t  c o n f l i c t  of  t h e  d e c i s i o n  of  t h e  T h i r d  D i s t r i c t  w i t h  
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the opinions of the Second District, the Fifth District and 

the First District (in the instant case), is one expressly 

and directly conflicting sufficient for this Court to invoke 

i t ' s  d i s c r e t i o n a r y  j u r i s d i c t i o n  u n d e r  R u l e  

9.030(a)(2)(A)(iv), Florida Rules of Appellate Procedure, 

has eluded this writer's research of  the decisional law 

concerning the criteria guiding this Court as to whether the 

"discretionary" element has been sufficiently removed to 

require this Court's review of the instant decision. 

Therefore, Respondent can offer no further guidance to this 

Court on the Petition for Discretionary Review sought by the 

Petitioner/Appellant, CLYDE TIMMONS. 
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CONCLUSION 

From t h e  a n a l y s i s  above g i v e n  i t  i s  a p p a r e n t ,  f rom a n  

unde te rmined  r a t i o n a l e ,  t h a t  t h e  T h i r d  D i s t r i c t  C o u r t  o f  

A p p e a l  i s  i n  c o n f l i c t  w i t h  t h r e e  of  i t ' s  s i s t e r  D i s t r i c t  

C o u r t s  i n  i t ' s  a p p l i c a t i o n  o f  t h e  s a n c t i o n s  o f  S e c t i o n  

45.061 i n  award ing  a t t o r n e y s '  f e e s  t o  a d e f e n d a n t  a g a i n s t  a 

n o n - p r e v a i l i n g  p l a i n t i f f .  The Respondent  c a n  o n l y  c o n c l u d e  

h e r  argument  by s a y i n g  t h e  q u e s t i o n  of  whe the r  t h e  g r a v i t y  

o f  t h e  mat te r  r e q u i r e s  t h e  i n v o c a t i o n  of t h e  d i s c r e t i o n a r y  

r e v i e w  j u r i s d i c t i o n  o f  t h i s  Cour t  res t s  w i t h  t h e  c o l l e c t i v e  

w i s d o m  o f  i t ' s  m e m b e r s  a n d  R e s p o n d e n t  c a n  b e  o f  n o  

a s s i s t a n c e  i n  t h a t  r e g a r d .  
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