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INTRODUCTION

The petitioner, George Myles, was the defendant in the trial
court and the appellant in the District Court of Appeal of
Florida, Third District. The respondent, The State of Florida,
was the prosecution in the trial court and the appellee in the
District Court of Appeal. In this brief the symbol "A" will be

used to designate the appendix.

STATEMENT OF THE CASE

The Respondent accepts the statement of the case put forth

by the Petitioner as substantially correct.




QUESTION PRESENTED

WHETHER THE SUPREME COURT OF
FLORIDA HAS DISCRETIONARY
JURISDICTION TO REVIEW THE
DECISION BELOW?




. SUMMARY OF ARGUMENT

The decision of the Third District Court of Appeal does not
expressly and directly conflict with a decision of another

district court, thus, this Court does not have the authority to

review of the decision below.




ARGUMENT

THE SUPREME COURT OF FLORIDA DOES
NOT HAVE DISCRETIONARY
JURISDICTION TO REVIEW THE
DECISION BELOW.

Article V, section 3(b)(3) of the Florida Constitution and
Florida Rule of Appellate Procedure 9.030(a)(2)(A)(iv) limit the
discretionary jurisdiction of this Court to review conflict among

the district courts of appeal with the following:

(2) Discretionary Jurisdiction . The
discretionary jurisdiction of the
Supreme Court may be sought to review:

(A) decisions of district courts of
appeal that:

(iv) expressly and directly conflict
with a decision of another district
court of appeal or of the Supreme Court
on the same question of law;

The decision of which the Petitioner seeks review does not
"expressly and directly" conflict with a decision of another
district court, thus, this Court lacks the authority to review

the decision below.

Petitioner has failed to establish the jurisdiction of this
Court by demonstrating that the decision of the lower court, in
ruling that Section 92.54(4), Florida Statutes does not mandate

electronic communication between the accused and his attorney, is




in direct conflict with a decision of another district court. As

stated by this Court in Reaves v. State, 485 So.2d 829, 830 (Fla.

1986), "[c]onflict between decisions must be express and direct,
i.e., it must appear within the four corners of the majority
decision." Conflict between the Third District, in the instant

case, and the Fifth District, in D.A.D. v. State, 566 So.2d 257

(Fla. 5th DCA 1990), is not apparent from the four corners of the

majority decision. (Appendix A).

The Third District held that the statute does not mandate
electronic communication between the defendant and his attorney,
"[r]ather the statute suggests, by, by the use of the term 'may’,
that there may be other appropriate means of attorney/client
communication." (App. A, p. 5). The wuse of written
communication, as well as communication via a bailiff, in the
instant case violated neither the express language nor principles
of Section 92.54(4). In addition to having the ability to
communicate with his attorney throughout direct examination of
the child victim, Myles was given an opportunity to confer with
his attorney prior to cross examination, thus protecting his
constitutional right to confrontation of witnesses. Conversely,

in D.A.D., supra., the defendant was unable to communicate with

his attorney during the entire testimony of the child victims,
thereby denying the defendant of his right to confrontation. The
same question of law was not presented to the to the district

courts in both this case and D.A.D., therefore conflict does not

exist.




CONCLUSION

Based upon the foregoing arguments and citations of
authority the petition for review should be dismissed with

prejudice.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General

%ﬁ/%
ANITA J. GAY ~
Florida Bar No. 0745227
Assistant Attorney General
Department of Legal Affairs
P.O. Box 013241
401 N. W. 2nd Avenue, Suite N921
Miami, Florida 33101
(305) 377-5441
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I HEREBY CERTIFY that a true and correct copy of the
foregoing BRIEF OF RESPONDENT was furnished by mail to HOWARD K.
BLUMBERG, Assistant Public Defender, 1351 Northwest 12th Street,

Miami, Florida 33125, on this 23rd day of August, 1991.

Aor 2 2,

ANITA J GAY °~
Assistant Attorney General
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THE STATE OF FLORIDA,

Appellee.

. Opinion filed June 18, 1991.

An Appeal from the Circuit Court for Dade County, Arthur
Rothenberg, and Arthur Snyder, Judges.

Bennett H. Brummer, Public Defender, and Howard K. Blumbergq,
Assistant Public Defender, for appellant.

Robert A. Butterworth, Attorney General, and Anita J. Gay,
Assistant Attorney General, for appellee.

Before SCHWARTZ, C.J., and JORGENSON, and GERSTEN, JJ.
ON MOTION FOR REHEARING AND/OR CLARIFICATION

GERSTEN, Judge.

Oon appellant's motion for rehearing and/or clarification, we
withdraw the opinion filed April 9, 1991, and substitute the
following opinion in its stead. Appellant, George Lee Myles,

. appeals his conviction and sentence for multiple counts of sexual

battery. We affirm.

Now AP H




Appellant contézgs that the trial court e;:ld: (1) by denying
appellant's request to represent himself; (2) by admitting hearsay
statements of a child victim, without the requisite findings of
reliability:; (3) by limiting appellant's.access to his attorney
during the closed circuit television testimony of the victim; and
(4) by allowing one witness to comment on the credibility of

another witness.

PRETRIAL HEARINGS

Prior to trial, the court considered various motions by
appellant: to dismiss three successive lawyers appointed to
represent appellant; to allow appellant to represent himself; or,
in the alternative, to allow appellant to act as co-counsel. The
juage determining that appellant was not capable of representing
himself, made appellant co-counsel with his attorney.

After granting a mistrial, the court revisited the issue of

appellant representing Thimself, and saliently inquired of
appellant:
The Court: You think you could get along
without a lawyer?
Appellant: Not by mysélf, no, I couldn't.
Appellant's first issue presents no error. Even 1if a

defendant requests to represent himself, the right of self-
representation may be waived through subsequent conduct indicating
that he is vacillating on the issue, or has abandoned his request

altogether. Brown v. Wainright, 665 F.2d 607 (5th Cir. 1982);

Johnson v. State, 427 So.2d 1103 (Fla. 3d DCA 1983).

The trial court also heard testimony on the State's notice to
rely on statements made by a child victim pursuant to Section
90.803(23), Florida Statutes (1989). This statute allows a child

victim's hearsay statement of sexual abuse. However, the court
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must find that the time, contend, and circumstances of the
statement provide sufficient safeguards of reliability. Perez v.

State, 536 So.2d 206 (Fla. 1988), cert. denied, U.s. ,

109 S.Ct. 3253, 106 L.Ed.2d 599 (1989).

In order to arrive at a finding of reliability, the court
should take into account: the mental and physical age and maturity
of the child; the nature and duration of the abuse; the
relationship of the child to the offender; and the reliability of

the child and the child's assertion. Perez v. State, 536 So.2d at

206.

Here, the court heard testimony from Miss Stone, the victim's
teacher, who detailed the nature and circumstances surrounding the
victim's statements. Based upon the teacher's testimony, the
court found:

The Court: Court finds that as to Miss
Stone, the circumstances
surrounding it, the age, the
nature and duration of abuse
and reliability of Miss Stone

is accurate. There was no
basis for her not to be
accurate. Court is going to

allow the testimony of Miss
Stone as hearsay.

Again, we find no error. Simply stated, the State met the
statutory requirement of notice, and the trial court met the
statutory requirement by making findings of reliability.

Additionally, no contemporaneous objection was made regarding
the trial court's findings. Accordingly, "we need not decide
whether the trial court's findings contained the specificity

required." Sanders v. State, 568 So.2d 1014 (Fla. 3d DCA 1990).




TRIAL

At trial, the child victim testified through closed circuit
television from the judge'!s chambers where the judge,'prosecutor,
defense attorney and court reporter were present. Meanwhile,
appellant, bailiff, and the 3jury viewed the closed circuit
testimony from the courtroom. The trial court advised appellant
that, during the child's testimony, he could communicate with his
attorney by writing his communication and having the lailiff
deliver it to his lawyer. The following discussion took place:

The Court: I'm giving him the right to
communicate - with his
attorney by telling the
bailiff, and let him tell
you immediately whatever he
says.

I can't imagine that five
seconds 1is going, or ten
seconds 1is going to cause
any problem. And, if. it
did it would be enough for
a mistrial anyhow, if it
was that serious of a
matter.

Defense Counsel: All right, Judge.

During the entire <closed circuit direct examination
testimony, appellant did not request to communicate with his
lawyer. Further, appellant was given an opportunity to
communicate with his lawyer before his lawyer cross examined the
child victim.

We find no error in appellant's third contention. The trial
court neither violated the express language nor principles of
Section 92.54(4), Florida Statutes (12&9). The statute provides:

During the <child's testimony by <closed
circuit television, the court may require
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the defendant to view the testimony from the

courtroomn. In such a case, the court shall
' permit the defendant to observe and hear the
testimony of the child, but shall ensure

that +the child cannot hear or see the
defendant. The judge and defendant and the
persons in the room where the child is
testifying may communicate by any
appropriate electronic method.
Contrary to appellant's suggestion, the statute does not
mandate electronic communication. Rather, the statute suggests,
by the use of the term "may," that there may be other appropriate

means of attorney/client communication. See, e.g., Glendening V.

State, 536 So.2d 212 (Fla. 1988), cert. denied, U.s. , 109

s.ct. 3219, 106 L.Ed.2d 569 (1989). Here, rather than allowing
communication through the statutorily suggested electronic means,
the trial court used a more mundane method, writing.

. We turn to appellant's last alleged error. The prosecutor
endeavored to have the victim's social worker comment on the
victim's veracity. After several objections to questions on the
victim's veracity, the prosecutor finally obtained the following
statement:

Prosecutor: Are you familiar with [the

victim] ever telling you
any lies?

Answer: No, I am not.
No objection was made after this question and answer, and

therefore, the issue was not preserved for review. See Castor v.

State, 365 So.2d 701 (Fla. 1978).
In addition to the failure to preserve the issue, we find

that any error which resulted from the guestion and auswer was

' harmless. State v. DiGuilio, 491 So.2d 1129 (Fla. 1986).
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The goal of a trial court is to conduct a fair and impartial
trial. To accomplish that goal, the trial court does not need
omniscient vision, but rather, a reasonable application of the
law. Here, the trial court did apply the law in a reasonable
fashion, and, therefore, we find no error.

Affirmed.




