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STATEMENT 0 F ,THE CASE AND FACTS 

Petitioner, Jose Aira, was charged with resisting an officer 

with violence (R17). 

the charge, and to possession of cocaine in another case (R23). 

Petitioner was sentenced for both crimes at a single sentencing 

procedure (R2-11). 

Petitioner entered a plea of no contest to 

At the sentencing hearing, defense counsel objected to 

scoring legal constraint points twice (R6). The additional 

thirty six points for a single legal constraint, raised the 

recommended sanction from the second to the third cell (R27). 

Petitioner was sentenced to two years community control, which is 

within the permitted range of the third cell (R39-41). 

Petitioner appealed the double scoring of legal constraint 

The Fifth District Court of Appeal affirmed the use of points. 

t he  legal constraint multiplier, Aira v. Stat e, 583 So.2d 419 

(Fla. 5th.DCA 1991). The Fifth, in its opinion, recognized 

conflict with the Second D.C.A.. 

This Court accepted jurisdiction, and this appeal follows. 
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Petitioner argues that it was error for the lower court to 

score legal constraint points for each offense Petitioner was 

being sentenced on. 

2 



POINT 
THE LOWER COURT ERRED BY 
MULTIPLYING LEGAL CONSTRAINT POINTS 
BY THE NUMBER OF OFFENSES FOR WHICH 
PETITIONER WAS BEING SENTENCED. 

The question presented by this case is whether legal 

constraint points are to be assessed for each offense committed 

while under legal constraint. This Court has recently answered 

this question in the negative, Flowers v. S tate, 16 FLW 5637 

(Fla. October 3, 1991). 

The Florida Sentencing Guidelines Commission has also made 

it clear that it never intended to allow for multiple legal 

constraint points. Paragraphs eight through ten of the attached 

petition in this Court's case number 76,854 deal with the issue. 

The proposed Fla. R, Crim. P. 30701(d)(6) included in the 

petition reads: 

0 

Legal constraint points are to be assessed 
where forms of legal constraint existed at 
the time of the commission of the offenses 
scored as primary or additional offenses at 
conviction. Legal status points are to be 
assessed only once whether there are one or 
more offenses at conviction. 

The comment to this section reads: 

The purpose of this revision is to clarify 
the original intent that legal constraint is 
a status consideration and is not to be 
considered a function of the number of 
offenses at conviction. 

Petitioner asks this court to follow its own reasoning and 

the intent of the guidelines commission, vacate Petitioner's 

sentence and remand for resentencing. 
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CONCLUSION 

BASED UPON the reasons expressed herein, Petitioner 

respectfully requests that this Honorable Court vacate 

Petitioner's sentence and remand for resentencing. 

Respectfully submitted, 
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