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RAUL R .  SOTOLONGO, 

PETITIONER, APPELLEE 

vs . 

ROBERT M. BMKE, 

RESPONDENT, APPELLANT 

IN THE SUPREME COU 
FLORIDA 

/ SID J. WHITE 
CASE NO. 78,752 / 
DCA-3 91-165 

CLERK, 

BY , 

Chlej Dbputy Ckrk 

JURISDICTIONAL BRIEF 

/By: Jorge F .  Gaviria, Esq. 
5 9 0 1  S.W. 7 4  st. S u i t e  4 0 0  
Miami, Florida 33143 



1 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
1 
1 

m 

P e t i t i o n e r ,  R a u l  R.  Soto longo,  by  and t h r o u g h  i t s  u n d e r s i g n e d  

a t t o r n e y ,  r e q u e s t  t h e  D i s c r e t i o n a r y  R e v i e w  of The Supreme Cour t  of  

F l o r i d a  p u r s u a n t  t o  A r t i c l e  V, Sec. (b) ( 3 )  of t he  F l o r i d a  

C o n s t i t u t i o n ;  and i n  s u p p o r t  t h e r e o f  r e s p e c t f u l l y  s u b m i t s  t h i s  

j u r i s d i c t i o n a l  br ief .  

GROUNDS FOR INVOKING JURISDICTION. FACT$ AND SUMMARY OF ARGUMENT : 

On September 1 0 ,  1 9 9 1 ,  t h e  T h i r d  Dis t r ic t  Cour t  of Appeal 

f i l e d  a n  o p i n i o n  wherein it reversed t h e  lower  c o u r t  and i n  d o i n g  

s o  affirmed Levv v. Levy, 4 8 3  So .  2d 455 ( F l a .  3d D C A ) .  See 

appendix  h e r e i n  at tached.  Thus, the  Cour t  held t h a t  i n  a domes t i c  

r e l a t i o n s  case and p u r s u a n t  t o  F l a .  S t a t .  Sec. 6 1 . 1 6 ,  the  award of  

a t t o r n e y s  fees t a x e d  a g a i n s t  t h e  e x  spouse  i s  n o t  l imi ted  by  t he  

amount agreed upon between t h e  c l i e n t  and her a t t o r n e y .  

Other  c o u r t s  of  appeal have t a k e n  a d i f f e ren t  p o s i t i o n  and are 

i n  c o n f l i c t  w i t h  t h e  a fo rement ioned  h o l d i n g s ,  t o  w i t :  

I n  -, 5 0 0  So 2d  723 ( F l a .  2nd DCA 

1 9 8 7 ) ,  t h e  Cour t  held t h a t  i n  domes t i c  r e l a t i o n s  matters, when 

there i s  no showing t h a t  t h e  w i f e  b a r g a i n e d  w i t h  her a t t o r n e y  from 

an i n f e r i o r  f i n a n c i a l  p o s i t i o n  which resulted i n  an o t h e r w i s e  

unreasonab ly  low fee arrangement ,  t he  c o u r t  awarded a t t o r n e y  fee 

shou ld  n o t  exceed  t h e  fee agreement reached by t h e  a t t o r n e y  and her  

c l i e n t .  I n  s u c h  cases, t h e  r u l e  e n u n c i a t e d  i n  F l o r i d a  P a t i e n t s ’  

Compensation Fund v .  Rowe, 

namely t h a t  t h e  agreement  

472  So 2d 1 1 4 5  ( F l a .  1 9 8 5 )  s h o u l d  apply, 

between the  c l i e n t  and a t t o r n e y  as t o  
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a t t o r n e y s  fees s h a l l  c o n t r o l  and t h e  c o u r t  s h a l l  n o t  d i s t u r b  it. 

The 4 t h  DCA t o o k  a s imi la r  approach t o  the 2nd DCA i n  Thomas 

v.  Thomas, 4 1 8  So 2 d  316  ( F l a .  4 t h  DCA 1982 )  w i t h o u t  t h e  benef i t  of  

Rowe. I n  Thomas, t h e  Cour t  reversed the  lower  c o u r t  and held t h a t  

t h e  a t t o r n e y s  fees t a x e d  a g a i n s t  the  spouse  s h a l l  e q u a l  t h e  agreed 

upon fees between t h e  a t t o r n e y  and t h e  s p o u s e .  Id. 

I n  F a u s t  v .  F a u s t ,  553 So 2d 1275 ( F l a .  1st DCA 19891, t he  

Cour t  found t h a t  there was u n c o n t r o v e r t e d  e v i d e n c e  t h a t  t h e  w i f e  

w a s  r e q u i r e d  t o  f e e- b a r g a i n  w i t h  her a t t o r n e y  from a n  i n f e r i o r  

f i n a n c i a l  p o s i t i o n  which r e s u l t e d  i n  an  o t h e r w i s e  unreasonab ly  low 

fee a r rangement .  T h e r e f o r e ,  t h e  Cour t  he ld  t h a t  t h e  a t t o r n e y  c l i e n t  

agreement  s h o u l d  n o t  be the d e c i d i n g  f a c t o r  i n  awarding a t t o r n e y s  

fees in domes t i c  r e l a t i o n  cases. Id. a t  1278 .  

CONCLUSION 

The 3 r d  DCA's d e c i s i o n  i n  t he  case sub  j u d i c e  is i n  d i r ec t  

c o n f l i c t  w i t h  o t h e r  j u r i s d i c t i o n s .  Namely,  t h e  2nd and 4 t h  DCA 

have t a k e n  the  o p p o s i t e  view, w h i l e  t h e  1st DCA reached t h e  same 

c o n c l u s i o n  as  t h e  3rd DCA b u t  used  l o g i c  and i n t e r p r e t a t i o n  t h a t  i s  

c o m p a t i b l e  w i t h  t h e  2nd and 4 t h  DCA and t h u s ,  i n  c o n f l i c t  w i t h  t h e  

3rd DCA. I t  i s  t h e r e f o r e ,  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h i s  

Honorable Cour t  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r e s o l v e  

t h e  a fo rement ioned  c o n f l i c t s .  

' .. 

A t t o r n e y  for P e t i t i o n e r  
F l o r i d a  B a r  N o .  0886599 
5 9 0 1  SW 7 4  st. S u i t e  4 0 0  
M i a m i ,  F l o r i d a  33143 
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I hereby c e r t i f y  t h a t  a t r u e  and c o r r e c t  copy of  t h e  foregoing 
w a s  mailed t h i s  1 8 t h  day of October, 1 9 9 1  t o :  

Michael Lechtman, E s q .  
1 7 0 0 1  N.E. 6th Ave. 
North M i a m i ,  F lo r ida  33162 

Robert M .  Brake  ESq. 
1830  Ponce D e  Leon 
Coral Gables, F lo r ida  33134 

,- 
L 7 .--. ? - -  

__- -c 

_ -_  F. Gaviria 
,/ 59OI-SW 7 4  st. S u i t e  4 0 0  

,/ 

Miami, F lo r ida  33143 
(305) 666-0345 
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