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Respondent proposes that by virtue of the fact that the lower 

court taxed attorney's fees against the husband; it its presumed 

that the wife negotiated attorney's fees from such an inferior 

financial position, that it merits judicial alteration of the 

contractual fee agreement between the attorney-client. However, 

this position is inherently flawed since the lower court merely 

focused on financial disparity between the parties without 

specifically focusing on the degree of financial disparity. 

Petitioner submits to this Honorable Court that it is imperative 

that the lower court ascertain the relative degree of financial 

disparity so that the award of attorney's fees in domestic cases is 

consistent with the intent of SEC 61.16, namely to equalize the 

financial ability of the respective spouses to retain counsel. 

Faust v. Faust, 553 So. 2d 1275 (Fla. 1st DCA 1989), citinq 

Nichols v. Nichols, 519 So. 2d 620 (Fla. 1988). 

As to Respondent's position that the Petitioner's issue as 

stated in the Brief is not a proper matter to be adjudicated by 

this Court; Petitioner submits that the issue remains the same as 

that reviewed by the lower Courts; namely, whether Sec. 61.16 

court awarded fees apply to the case at bar. Petitioner, in the 

initial Brief stated the aforementioned issue with the benefit of 

stating additional relevant facts. Respondent, in his reply b r i e f ,  

attempts to impose form over substance in an effort to disqualify 

the issue at bar. However, the issue continues to be the same as 

stated in Winterbothham and in Levv, in which the 3rd DCA certified 
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c o n f l i c t  . 

Fina l ly ,  Respondent argues t h a t  " the re  should be a presumption 

of d i s p a r i t y  i n  domestic r e l a t i o n  cases and t h a t  t h e  burden of 

a l l e g i n g  and proving t h e  l ack  of d i s p a r i t y  of economic s t a t u s  ought 

t o  be upon t h e  husband or f a t h e r . "  However, P e t i t i o n e r  suggest 

t h a t  as a matter of publ ic  pol icy ,  and pursuant t o  t h e  d i c t a t e s  

enunciated in Flor ida  P a t i e n t ' s  Compensation Fund v. Rowe,  472,  So. 

2d 1145 ( F l a .  1985), a con t rac t  between an a t to rney  and a c l i e n t  

l i m i t i n g  a t t o r n e y ' s  f e e s  s h a l l  not  be j u d i c i a l l y  d is turbed .  Since 

i n  Sec. 61.16 awards t h e  con t rac tua l  fee arrangement may be 

a l t e r e d ;  it i s  imperative t h a t  t h e  spouse seeking modif icat ion of 

t h e  fee arrangement bear  t h e  burden of proving t h a t  t h e r e  is a need 

t o  a l t e r  s a i d  con t rac t  i n  order  t o  comply with t h e  s p i r i t  of Sec. 

61 .16 .  The spouse t h a t  negot iated t h e  con t rac t  should have t h e  

burden of proving why t h e  b e n e f i t  of t h e  bargain should be 

disregarded.  As a matter of publ ic  pol icy  and general  p r i n c i p l e s  

of c o n t r a c t  l a w ,  a con t rac t  should be binding among t h e  p a r t i e s .  

J u d i c i a l  a l t e r a t i o n  of t h e  con t rac tua l  f e e  agreement i n  Sec. 61.16 

cases should only be exerc ised  when t h e r e  is a showing by t h e  

spouse t h a t  negot ia ted  t h e  con t rac t  w i t h  t h e  a t to rney  ( i n  this case 

t h e  w i f e )  , t h a t  she d i d  so from such a n  i n f e r i o r  f i n a n c i a l  p o s i t i o n  

v i s  a v i s  t h e  husband t h a t  t h e  f e e  cont rac ted  for should be 

disregarded.  
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I HEREBY CERTIFY that a true and correct copy of the foregoing 
was mailed April 16, 1992 to Robert M. Brake, Esq., 1830 Ponce de 
Leon Boulevard, Coral Gables, Florida 33134; and Michael Lechtman, 
Esq. 17001 N.E. 6th Ave. North Miami, Florida 33162. 
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