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STATEMENT OF THE CASE AND FACTS 

On J a n u a r y  7 ,  1987 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  Coun ty ,  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  t h e  A p p e l l a n t ,  WALLACE TAYLOR, w i t h  p o s s e s s i o n  

of c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13(1)  ( e l ,  F l o r i d a  S t a t u t e s  

(19851,  a l l e g e d l y  o c c u r r i n g  on December 3 ,  1986 (R7, 8 ) .  On March 

20,  1987 ,  M r .  T a y l o r  e n t e r e d  a p lea  of  g u i l t y  t o  t h e  c h a r g e  and was 

p l a c e d  on 1 8  months of  p r o b a t i o n  on March 25,  1987  (R9-15).  M r .  

T a y l o r ' s  p r o b a t i o n  was v i o l a t e d  on O c t o b e r  6 ,  1988;  and h e  was 

p l a c e d  on 2 y e a r s  of community c o n t r o l  (R21-26).  T h i s  community 

c o n t r o l  was v i o l a t e d  on October 1 8 ,  1989;  and M r .  T a y l o r  was placed 

on 1 y e a r  of community c o n t r o l  (R30-39).  On March 9 ,  1990 ,  M r .  

T a y l o r  p l e d  g u i l t y  t o  hav ing  v i o l a t e d  h i s  community c o n t r o l  (R85, 

8 7 ) .  A l though  t h e  g u i d e l i n e s  recommended n o n s t a t e  p r i s o n  s a n c t i o n s  

w i t h  a o n e - c e l l  bump u p  t o  community c o n t r o l  o r  1 2  t o  30 months 

p r i s o n  (R50, 51)  , t h e  t r i a l  cour t - -ove r  o b j e c t i o n - - e x c e e d e d  t h e  

g u i d e l i n e s  and s e n t e n c e d  M r .  T a y l o r  t o  5 y e a r s  of p r i s o n .  The 

r e a s o n  f o r  t h i s  d e p a r t u r e  was t h e  m u l t i p l e  v i o l a t i o n s  o f  p r o b a t i o n  

and community c o n t r o l  (R50, 60-66, 69-96) .  M r .  T a y l o r  t i m e l y  f i l e d  

h i s  N o t i c e  of Appeal on A p r i l  9 ,  1990 (R54) .  

On O c t o b e r  2 ,  1991 ,  t h e  Second D i s t r i c t  C o u r t  of Appeal 

u p h e l d  M r .  T a y l o r ' s  s e n t e n c e s  based  on t h e  Second D i s t r i c t  C o u r t  of 

Appeal's p r i o r  d e c i s i o n s  f i n d i n g  m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  

and/or  community c o n t r o l  was a v a l i d  r e a s o n  f o r  a g u i d e l i n e s  

d e p a r t u r e .  
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SUMMARY OF T H E  ARGUMENT 

T h i s  c o u r t  h a s  a l r e a d y  d e c i d e d  i n  p r e v i o u s  cases t h a t  

m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  are n o t  a v a l i d  r e a s o n  f o r  

d e p a r t u r e  from t h e  g u i d e l i n e s .  I n  a d d i t i o n ,  t h i s  C o u r t  h a s  h e l d  

t h a t  t r i a l  c o u r t s  c a n n o t  d e p a r t  from t h e  g u i d e l i n e s  i n  a p r o b a t i o n  

o r  community c o n t r o l  v i o l a t i o n  case. 
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ARGUMENT 

ISSUE I 

D I D  THE TRIAL COURT ERR I N  DEPARTING 
FROM THE RECOMMENDED GUIDELINES 
SENTENCE? 

The t r i a l  c o u r t  s e n t e n c e d  M r .  T a y l o r ' s  t o  5 y e a r s  

impr i sonmen t  f o r  t h e  p o s s e s s i o n  of c o c a i n e  c h a r g e  h e  had been  on 

community c o n t r o l  f o r .  The g u i d e l i n e s  recommended n o n s t a t e  

s a n c t i o n s  w i t h  a o n e - c e l l  bump t o  community c o n t r o l  or  1 2  t o  30 

months p r i s o n .  The t r i a l  c o u r t  j u s t i f i e d  i ts upward d e p a r t u r e  

b e c a u s e  of t h e  m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  and community 

c o n t r o l  (R50, 51,  60-66, 69-96) .  The Second D i s t r i c t  C o u r t  of 

Appeal a f f i r m e d  t h e  s e n t e n c e  based  on i t s  d e c i s i o n  i n  W i l l i a m s  V .  

S ta te ,  559 So.2d 680 (F la .  2d DCA 1 9 9 0 ) .  The  Second D i s t r i c t  C o u r t  

o f  Appeal i n  W i l l i a m s  d i d  n o t e ,  however ,  t h a t  t h i s  C o u r t ' s  r e c e n t  

l i n e  of  cases may b e  i n  c o n f l i c t  and c e r t i f i e d  t h e  f o l l o w i n g  

q u e s t  i o n  : 

H a s  t h e  Supreme C o u r t  i n  R e e  v .  S t a t e  ,I 1 4  
F.L.W. 565 (F la .  Nov. 1 6 ,  1 9 8 9 ) ,  and Lambert 
v .  S t a t e ,  545 So.2d 838 (Fla .  1 9 8 9 ) ,  r e c e d e d  
from t h e  h o l d i n g  i n  A d a m s  V. State  , 490 So.2d 
53  (Fla .  1986)  , i n  which  it found t h a t  where  a 
d e f e n d a n t  p r e v i o u s l y  p l a c e d  on p r o b a t i o n ,  h a s  
r e p e a t e d l y  v i o l a t e d  t h e  terms of h i s  p r o b a t i o n  
a f t e r  hav ing  had h i s  p r o b a t i o n  r e s t o r e d ,  t h a t  
a t r i a l  c o u r t  may u s e  t h e  m u l t i p l e  v i o l a t i o n s  
of p r o b a t i o n  as a v a l i d  r e a s o n  t o  s u p p o r t  a 
d e p a r t u r e  s e n t e n c e  beyond t h e  o n e  c e l l  bump 
f o r  v i o l a t i o n  of p r o b a t i o n  u n d e r  s e c t i o n  
3 .701(d )  ( 1 4 ) ,  F l o r i d a  S t a t u t e s  (198411 

'The new c i t a t i o n  f o r  &g b a s e d  on a mot ion  f o r  r e h e a r i n g  is 
565 So.2d 1329 (F la .  1 9 9 0 ) .  
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T h i s  q u e s t i o n  was c e r t i f i e d  i n  1 6  cases and is p r e s e n t l y  p e n d i n g  

b e f o r e  t h i s  C o u r t  i n  W i l l i a m s .  e t  a l . .  V .  S ta te  , Case N o .  75,919; 

and F e r n a n d e z  V .  S t a t e  , Case N o .  76 ,  525. 

The Second D i s t r i c t  C o u r t  of Appeal 's  p r e s e n t  p o l i c y  of 

a l l o w i n g  f o r  d e p a r t u r e s  on v i o l a t i o n  of p r o b a t i o n  or  community 

c o n t r o l  cases h a s  been  rejected by t h i s  C o u r t  i n  &g and Lamber t .  

I t  h a s  a l s o  been  r e j e c t e d  by two o t h e r  d i s t r i c t  c o u r t s  of  appeal i n  

Maddox V .  S t a t e  , 553 So.2d 1380 (Fla .  5 t h  DCA 1 9 8 9 ) ;  and I r i z a r r v  

V. S ta te  , 15  F.L.W. D1288 (F la .  3d DCA May 8 ,  1 9 9 0 ) .  The F i f t h  and 

T h i r d  D i s t r i c t  C o u r t s  of Appeal h e l d  t h a t  m u l t i p l e  v i o l a t i o n s  o f  

p r o b a t i o n  were no  l o n g e r  v a l i d  r e a s o n s  f o r  a g u i d e l i n e s  d e p a r t u r e .  

T h i s  C o u r t ' s  h o l d i n g  on t h e  s u b j e c t  a s  s e t  f o r t h  i n  &g and Lambert  

is  t h a t  "w d e p a r t u r e  s e n t e n c e  f o r  p r o b a t i o n  v i o l a t i o n  is 

i m p e r m i s s i b l e  i f  it e x c e e d s  t h e  o n e - c e l l  i n c r e a s e  p e r m i t t e d  by t h e  

s e n t e n c i n g  g u i d e l i n e s . "  Lamber t ,  545 So.2d a t  842; u, 565 So.2d 

a t  1331. 

The p o l i c y  a rgument  i n  f a v o r  of u p h o l d i n g  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  as a r e a s o n  t o  depar t  is p resumab ly  t h a t  

p r o b a t i o n e r s  who are g i v e n  a second  c h a n c e  w a r r a n t  more pun i shmen t  

t h a n  t h o s e  who have  had o n l y  one  c h a n c e .  T h i s  a rgumen t  is unsound,  

b e c a u s e  t h e  amount of mercy shown i n i t i a l l y  d o e s  n o t  l o g i c a l l y  

correlate  w i t h  t h e  amount of pun i shmen t  imposed l a t e r  when t h e  

mercy is wi thdrawn.  T w i c e  as much mercy d o e s  n o t  l o g i c a l l y  j u s t i f y  

twice as much pun i shmen t .  The g u i d e l i n e s  a l r e a d y  p r o v i d e  f o r  a 

o n e - c e l l  i n c r e a s e  i n  t h e  recommended s e n t e n c e  f o r  a v i o l a t i o n  of 

p r o b a t i o n .  I f  a c o u r t  c o n c l u d e s  t h a t  a f i r s t  v i o l a t i o n  is n o t  s o  
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e g r e g i o u s  t h a t  it w a r r a n t s  i n c a r c e r a t i o n ,  t h e n  it is i n c o h e r e n t  t o  

s a y  t h a t  t h i s  same non-eg reg ious  v i o l a t i o n  c o u l d  w a r r a n t  i n c r e a s i n g  

t h e  s e n t e n c e  t o  t h e  s t a t u t o r y  maximum when t h e  c o u r t  d e t e r m i n e s  t h e  

amount of pun i shmen t  t o  impose on a second  v i o l a t i o n .  Such a r u l e  

would e n t i c e  j u d g e s  t o  o f f e r  p r o b a t i o n  t o  d e f e n d a n t s  twice and 

t h e r e b y  g i v e  them t h e  rope t o  hang t h e m s e l v e s .  
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CONCLUSION 

Mr. Taylor asks f o r  resentenc ing  w i t h i n  t h e  g u i d e l i n e s .  
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PER CURIAM. 
I 

We affirm the appellant's judgment and sentence on the basis 

of Williams v. State, 559 So. 2d 680 (Fla. 2d DCA 1990) (en 



I 

banc), and certify to the Florida Supreme Court the same question 

that we certified in Williams as being one of great Public 

importance. 

in direct conflict with Maxwell v. State, 576 So. 2d 367 (Fla. 

We further certify that our decision in Williams is 

1st DCA 1991). 

DANAHY, A.C.J., and FRANK and PARKER, JJ., Concur. 
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