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PRELIMINARY STATEMENT

Petitioner/Claimant, JOHN HOLDER, shall be referred to herein as the "Clainant'.

Respondents/Employer/Carrier, KELLER KITCHEN CABINETS and ALEXSIS, INC. ,shall be
referred to herein as the "E/C" or by their separate names.

The Judge of Compensation Claims shall be referred to as the "JCC".

References to the Record on Appeal shall be abbreviated by the letter "I and followed by the
applicable page number.

References to the Appendix shall be referred to by the letters "App" followed by the applicable
page number.

References to the Supplemental Record on Appeal shall be referred to by the letter "S" and

followed by the applicable page number.




STATEMENT OF THE CASE

Claimant initially filed a claim for compensation benefits for injuries received as a result of an
industrial accident arising out of and during the course and scope of his employment with Employer
on 3/15/79. Pursuant to that claim for compensation benefits, a hearing was held on 9/5/80 before
the Honorable Deputy Commissioner Doris H. Housholder (8-1). Thereafter, on 9/29/80,the JCC
entered her compensation order (S-1-4). In that order, the JCC found that on 3/16/79, Claimant
sustained an injury to his right knee by accident arising out of and in the course of his employment
with Employer (8-2). The JCC further found that Claimant reached MMI on 2/19/80 and that he had
sustained a 40% permanent partial disability of the right lower extremity (S-2, 3). The JCC further
found that in the event Claimant shall require a total knee replacement at some date in the future, the
same would be solely for relief of the symptoms caused by the aggravation of his pre-existing condition,
which symptoms are the direct result of the subject accident (S3). As such, the JCC ordered the E/C
to pay Claimant 40% PPD of the right lower extremity or 80 weeks of compensation benefits at the rate
of $56.36 (S-3, 4).

Thereafter, the E/C appealed the JOC"S order of 9/29/00. On 4/28/81,the First DCA entered

an order affirming per curiam the JCC's order of 9/29/80,Keller Kitchen Cabinets v. Holder, 397

S0.2d 434 (1st DCA Fla. 1981). The First DCA, however, struck the following sentence from finding
#2 of the JOC"S compensation order, which reads:
"It is further my finding that in the event the claimant sall require a total knee
replacement at some date in the future, the same would be solely for relief of the
symptoms caused by the aggravation of his pre-existing condition, which symptoms are

the direct result of the subject accident.” (T-10), Keller Kitchen Cabinets v. Holder,
supra at 397.

Thereafter, on 12/6/84, another hearing was held before the JCC on the payment of certain
medical bills of Dr. Griffin, the authorized attending physician, and certain prescription bills prescribed
by said doctor (T-12). As a result of that hearing, the JCC entered a compensation order on 1/31/85
(T-12, 13). In that order the JCC found that the residuals of the trauma of the accident on 3/15/79

and the Claimant's underlying arthritic condition is merged into one overall, inseparable condition, and




that the care and attention rendered by Dr, Griffin was reasonable and necessary (T-12). The JCC,
therefore, found that Dr. Griffin’s bill should be paid according to the fee schedule and that the
medication prescribed by Dr. Griffinshould also be paid by the E/C (T-12, 13).

Thereafter, on 7/20/88, Claiment filed another claim for compensation benefits for injuries
sustained as a result of Claimant’s industrial accident on 3/15/79 (T-5). Claimant was seeking, inter
alia, determination of TTD benefits, mileage, costs, interest, penalties and attorney’s fees (T-5).

Thereafter, on 9/14/88 and 11/9/88, a hearing was held before the JCC (T-2, 85). No
testimony was taken at those hearings (T-3). However, the order of the JCC dated 9/29/80, the order
of the Airst DCA dated 4/28/81 ,and the order of the JCC dated 1/31/85 were placed into evidence (T-
86). Additionally, the deposition of Dr. Qaffin, orthopedist in Deland, Florida, and Audrey Gioiosa,
the claims adjuster for Carrier, taken 8/30/88, were introduced into evidence (T-17, 56).

Claimant was seeking, inter alia, TTD benefits from 1/30/88 to the present and continuing,
payment of mileage, attorney’s fees and costs (I-7).The E/C defended the claim on the grounds that
the Statute of Limitations barred the claim for TTD benefits, that all other benefits have been timely
provided, and that there are no costs, interest, penalties or attorney’s fees due (T-7).

Thereafter, on 12/2/88, the JCC entered her compensation order (T-85-80). In that order, the
JCC specifically found that the total knee replacement that Dr. Griffin performed in 3/88 was a direct
result of Claimant’s accident of 3/15/79 (T-87). The JCC further found that Claimant had reverted to
aT'T status and that he has been TTD at the time he was hospitalized and for the recuperative period
subsequent to the curative procedures as necessitated by the compensable injury (T-87).

As to the defense of the Statute of Limitations, the JCC found that the statute had not run
either on Claimant’s medical care or his workers compensation, in that nedical care was continually
furnished to Claimant from the time of the accident to the present (T-87). The JCC found, in effect,
that Claimant’s claim for T'TD benefits constituted a new claim, and that the time period for filing that
claim was governed by F.S. 440.19 (T-88).

The JCC further rejected the E/C’s position that F.S. 440.28 applies, in that the JCC found




that Claimant does not have to seek a modification of the prior order to receive TTD benefits (T-88,
89).

As a result of these findings, the JCC ordered the E/C to pay Claimant's hospital bill at West
Volusia Memorial Hospital in the amount of $17,923.48, to pay Claimant TTD benefits in the amount
of $66.35 per week from 3/30/88 to the present and continuing, until such time as Claimant is able
to return to work or reaches MM, and to pay counsel for Claimant reasonable attorney's fees in the
amount of $3,760.00 (T-89).

Thereafter, the E/C appealed the JCC’s order of 12/2/88, The First DCA, in an opinion filed
8/8/91, reversed the JCC'S finding that the claim for TTD benefits was a new claim for disability and
that the time period therefor was governed by F.S. 440,19, Rather, the First DCA held that Claimant’s
TTD claim represented a changed condition which comes within the provisions of F.S. 440.28, which
is the applicable statute dealing with a modification of a prior compensation order. Thus, the First
DCA concluded that the applicable time periods for filing the claim for TTD benefits would be governed
by the provisions of Florida Statute 440.28.

Thereafter, Claimant filed a Motion for Rehearing. On 10/16/91, the First DCA denied
Claimant's Motion for Rehearing (App. 35, 36). However, the First DCA certified as a question of
great public importance the following question:

"Is a compensation claim under Ch. 440, F.S,, for temporary disability during knee

replacement surgery, and for consequential impairment (c.f. City Investine v. Rowe, 566

So.2d 258 (Fla. 1st DCA 1990), pending S.Ct. 76-702), governed by Sec. 440.28 or by

Sec. 440.19(1)(a) when permanent disability compensation has been previously awarded

and paid under a compensation order which determined maximum medical improvement

at a time when future surgery was uncertain?" (App. 36).

Thereafter, on or about 11/56/91, Claimant timely filed his Notice to Invoke Discretionary
Jurisdiction of this Honorable Court pursuant to Fla.R.App.P. 9.030(a)(2)(A)(v). Claimant is seeking

review of the aforementioned question of great public importance certified by the First DCA




STATEMENT OF THE FACTS

Claimant, JOHN HOLDER, was injured in an industrial accident arising out of and during the
course of his employment with Employer on 3/16/79 when he fell and twisted his right knee (T-5, 7,
S-1). Claimant came under the care of Dr. Taylor W. Griffin, an orthopedic surgeon in Deland, Florida,
on 3/16/79 (T-20), and Dr. QN has continued to follow Claimant since then, with Claimant’s last
office examination occurring on 6/29/88 (T-23, 37).

Claimant was paid TTD benefits at the rate of $66.36 per week from 8/16/79 to 6/19/79 (S-
2).

As noted in the Statement of the Case, a hearing on Claimant’s claim for compensation benefits
was held on 9/6/80 before the JCC, which resulted in an order entered by the JCC on 9/29/80 (S-
1-4). Inthat order of 9/29/80, the JCC found that Claimant reached MMI on 2/19/80 and that he had
sustained 40% permanent partial disability of the right lower extremity (S-2, 3). The E/C was directed
to pay 40% PPD of the right lower extremity, or 80 weeks of compensation benefits at the rate of
$66.35 per week (S-3, 4).

Audrey Gioiosa, claims adjuster for the E/C (T-58), and the person responsible for handling the
claim of Claimant since 1982 (1-60), testified that pursuant to the order of 9/29/80, the Carrier paid
Claimant 80 weeks of PPD benefits (T-61). Ms. Gioiosa testified that Claimant was paid his PPD
benefits of $5,201.84 on 6/18/81 (1-62). Ms. Gioiosa testified that Claimant has not received any
indemnity benefits, meaning any TTD or PPD benefits since 5/18/81 (T-62, 63).

Claimant, however, remained under the care and direction of Dr. Q¥ffin,and in fact, Dr. Griffin
testified that never had more than 2 years elapsed between any periods of treatment rendered by Dr.
Qiffn to Claimant (T-23).

Additionally, as noted in the Statement of the Case, another hearing was held before the JCC
on 12/6/84, concerning the payment of certain medical bills of Dr. Gaffin and certain prescription
bills prescribed by Dr. Griffin (T-12). In an order of 1/31/85, the JCC found that the treatment

rendered to Claimant by Dr. Gaffin was reasonable and necessary, and related to Claimant’s industrial




accident of 3/15/79, and as such, the E/C was ordered to pay Dr. Qaffin’s medical bills and the
prescription bills (T-12,13).

Claimant had returned to work and was working at a dairy as a milk supervisor (T-23, 24).
This job required a fair amount of walking and some bending (T-24).

On 1/19/88,Dr. Griffin’s report indicates that Claimant was still having marked discomfort in
his knee and had some problems with his brace cutting in, but there were no abrasions (T-82). Dr.
Griffin continued the Claimant on Darvocet and Clinoril (T-32).Dr. Griffin also encouraged Claimant
in weight reduction and for Claimant to continue with his knee brace (T-32).

Dr. Griffin again saw Claimant on 2/2/88 (T-20,32). Dr. Qaffuvsnote of 2/2/88 indicates that
Claimant continued to have increased pain in his leg and has marked swelling in the calf (T-32). Dr.
Griffin’s note indicated that Claimant had been out of work since Saturday (T-382).

Dr. Griffin indicated that Claimant should remain out of work with warm compresses to his
calf, and to remain out of his knee brace with limited ambulation and elevation of his foot (T-32). In
his deposition of 7/5/88, Dr. Griffin testified that Claimant was TTD as of 2/2/88, and had continued
to remain TTD through the date of Dr. Griffin’s deposition of 7/5/88 (T-20). Dr. Griffin also testified
that the treatment rendered to Claimant since he began seeing Claimant in 1979 was causally related
to the condition of Claimant’s knee that initially began in 1979 (T-20).

Dr. Griffin also testified that his diagnosis of Claimant in 1988 was degenerative arthritis of his
knee and osteochondromatosis, which is bone formations in some of the synovial lining about the knee
().

Dr. Griffin’s office note of 2/10/88 indicates that Claimant was slightly improved but still having
difficulty with swelling about his right lower extremity (T-33), Dr. Qiffin again told Claimant to
remain out of work (T-38),

On 2/22/88,Dr. Griffin noted that Claimant had ordered a Jobst stocking support (T-33).Dr.
Griffin felt that Claimant could return to work as of 2/29/88 wearing his Jobst support stocking and
knee brace (I-33).-




On 3/11/88, Claimant returned to see Dr. Qaffin, at which time Claimant stated that he was
unable to carry out the activities on his job, primarily because of prolonged walking, and as such,
Claimant lost his job (T-26, 27, 3). Dr. Griffin's office note of 3/11/838 noted that there was a note
advising that Claimant's employer at the time felt that he was not physically able to continue or
perform that work (-34). Dr. Griffin indicated in his report of 3/11/88 that after a prolonged
discussion with Claimant and due to Claimant’s increasing symptoms and inability to continue active
work, he was scheduled for a right Miller-Galante total knee arthroplasty at West Volusia Memorial
Hospital on 4/1/88 (T-34).

Claimant’s diagnosis upon his admission to the hospital on 3/31/88 were as follows:

"1 Severe degenerative arthritis right knee with synovial osteochondromatosis,

2. Avrteriosclerotic heart disease with chronic atrial fibrillation.
3. Calcifie aortic stenosis.

4, Exogenous obesity." (T-35)-
On 4/1/88, Claimant had a right Miller-Galante stem total knee arthroplasty (T-23, 35).

Upon Claimant's release from West Velusia Memorial Hospital, he was started on physical
therapy (T-35). Dr. Griffin continued to treat Claimant from 4/22/88through 6/29/88 by providing
physical therapy, and a knee brace (1-36,37). Dr. Griffin's reports from 4/22/88 through the date that
Dr. Griffin last saw Claimant on 6/29/88 consistently state that Claimant is to remain out of work (T-
36-37).

In his deposition of 7/5/88,Dr. Griffin testified that Claimant was not at MMI from the surgical
intervention on his knee on 4/1/88 (I-22). Dr. Griffin anticipated that Claimant would reach MMI in
another 3 to 4 months from the date of his deposition on 7/5/88 (1-17 22). As noted previously, Dr.
Griffin testified that Claimant is TTD and hes been since 2/2/88 through the present (T-20). However,
Dr. Giffn was of the opinion that Claimant would be able to return to light duty work in several
months (T-21, 29). Dr. Qffin noted that Claimant may require a revision of his knee replacement in
the future (T-21). Dr. Griffin also indicated that Claimant's future treatment would include a physical
therapy rehabilitation program (T-28, 29).

As noted previously, Dr. Griffin's bills through 12/6/84, which is the date of the previous
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hearing before the JCC, were paid pursuant to the JCC’s order of 1/31/85 (1-12,13). Additionally,
Dr. Griffin testified that dl of the bills that he had sent to the Carrier from 9/85 through 3/88 have
been paid by the Carrier with the exception of one $60.00 bill (T-29,30). Dr. Giffin’s bills were
attached to Dr. Griffin’s deposition of 7/5/88 (T-38-64). The attached bills indicate that Claimant has
received continuous treatment on a regular besis under the care and direction of Dr. Griffin since
3/21/19.

Audrey Gioiosa testified that Carrier is paying for Claimant’s present medical bills (T-6154).
Additionally, MS. Gioiosa testified that Carrier has paid Claimant mileage through 2/10/88 (T-84). Ms,
Gioiosa testified that Claimant has not filed any formal claims for indemnity benefits, other than the
claim filed in 7/88 (T-5, 63). Ms. Gioiosa testified that Carrier is presently taking the position that
they do not owe any further indemnity benefits to Claimant because the Statute of Limitations has run
(T-63). In fact, Carrier filed a Notice to Controvert Claimant’s request for indemnity benefits (T-63)-

A more specific reference to facts will be made during Argument.




POINT ON APPEAL

IS A COMPENSATION CLAIM UNDER CHAPTER 440, F.S.,FOR TEMPORARY
DISABILITY DURING KNEE REPLACEMENT SURGERY, AND FOR
CONSEQUENTIAL TMPAIRMENT GOVERNED BY SECTION 440.28 OR BY
SECTION 440.19(1)(a) WHEN PERMANENT DISABILITY COMPENSATION HAS
BEEN PREVIOUSLY AWARDED AND PAID UNDER A COMPENSATION ORDER
WHICH DETERMINED MAXIMUM MEDICAL IMPROVEMENT AT A TIME WHEN

FUTURE SURGERY WAS UNCERTAIN?




SUMMARY OF ARGUMENT

IS A COMPENSATION CLAIM UNDER CHAPTER 440, F.S.,, FOR TEMPORARY

DISABILITY DURING KNEE REPLACEMENT SURGERY, AND FOR

CONSEQUENTIAL IMPAIRMENT GOVERNED BY SECTION 440.28 OR BY

SECTION 440.19(1)(a) WHEN PERMANENT DISABILITY COMPENSATION HAS

BEEN PREVIOUSLY AWARDED AND PAID UNDER A COMPENSATION ORDER

WH I CH DETERMINED MAXIMUM MEDICAL IMPROVEMENT AT A TIME WHEN

FUTURE SURGERY WAS UNCERTAIN?

It is respectfully submitted that Claimant's claim for TTD benefits should be governed by F.S.
440.19(1)(a) and not F.8. 440.28. This is because Claimant's claim for TTD benefits is a "new claim",
and not a moditication of any prior order.

First, it B undisputed that a claimant may receive TTD benefits even after claimant reaches
MMI and an award of PPD benefits has been made for the same injury, Lopez v. Nabisco - Inc
616 So.2d 993 (1st DCA Fla, 1987), Smitty’s Coffee Shop v. Florida Industrial Commission, 86 So.2d
268 (Fla. 1956).

E.S. 440.28serves to allow modification, upon specified conditions of compensation orders which
would otherwise bar subsequent claims for workers compensation benefits under principles of res
judicata, estoppel by judgment, or law of the case. Therefore, the existence of the requisites for

application of one of these doctrines must be present before it becomes necessary for & claimant to

resort to Sec. 440.28 for relief, Caron v. Systematic Air Services, 576 So.2d 372 (1st DCA Fla. 1991).

The essential elements that must exist before resjudicata becomes applicable to bar a claim are:
L Identity in the thing sued for;

2. Identity of the cause of action;
3
4

Identity of the persons and parties to the action;
Identity of the quality and capacity of the person for or against whom the claim

is made, Caron v, Systematic AIr_Services, supra.
In the case at bar, Claimant’s claim for TTD benefits from 1/30/88 to the present and

continuing was not and could not have possibly been litigated by any prior court order, since Claimant's
need for TTD benefits is the result of his knee replacement, which did not occur until 4/1/88 (T-23,
36).

This Honorable Court has treated claims for medical treatment only as new claims, and not
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dependent upon a showing of a change of condition or mistake in determination of fact under Sec.

440.28, Bryant v. Elberta Crate & Box Co., 156 S0.2d 844 (Fla. 1963). There is no valid reason for
distinguishing between medical claims and claims for compensation.

Furthermore, the rationale utilized by this Honorable Court and the First DCA in those cases
which required a claimant to proceed by way of modification when seeking additional TTD benefits
after a prior compensation order finding that Claimant reached MMI had been entered, is no longer
applicable. The rationale behind those cases was that F.S. 440.19(1)(a) is limited to situations where
payments were made without an award, whereas F.3. 440.28 is the applicable statute in those instances
where compensation benefits have been previously furnished pursuant to a compensation order,

University of Florida v. McLarthy, 483 So.2d 723 (1st DCA Fla. 1985). The statutory language relied

upon by those cases was amended effective 7/1/79 when the legislature removed the words "without
an award" from F.8. 440.19(1)(a).

Furthermore, Claimant would respectfully submit that if it is determined that Claimant must
proceed under the provisions of F.S. 440.28,and Claimant's claim for TTD benefits is therefore barred,
then F.8. 440.28 is unconstitutional in that it would bar Claimant's right to benefits in the case at bar
before Claimant's right to those benefits even came into existence, Vilardebo v. Keene Corp., 431 S0.2d
620 (3rd DCA Fla. 1983).

A determination that Claimant's claim for TTD benefits in the case at bar must proceed under
the provisions of F.8. 440.28 would be contrary to this Court's recent ruling in Roe v. City

Investing/General Development Corp., Case No. 76-702 (11/7/91).

Furthermore, Claimant would respectfully submit that in attempting to determine whether or
not F.8. 440.28 or 440.19(1)(a) is applicable, this Court must be guided by the settled principle that in
View of the remedial nature of workers compensations laws, courts should resolve any doubts as to the
statutory construction in favor of providing benefits to injured workers, Santa Rosa County Board of
Commissioners v. Stephens, 685 So.2d 1067 (1st DCA Ha. 1991).

Finally, Claimant respectfully submits that if this Honorable Court concludes that F.S. 440.28
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i the applicable statute, then, in accordance with the above-cited principle, the word "compensation"
in F.8. 440.28 should be construed to include medical benefits, F.8, 440.10 (which directs employers to

secure the payment to employees of, inter alia, compensation payable under S.S. 440.13 (the medical

statute)).

It i therefore respectfully submitted that Claimant’s claim for TTD benefits should be governed

by F.S. 440.19(1)(a).
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ARGUMENT

IS A COMPENSATION CLAIM UNDER CHAPTER 440, F.S., FOR TEMPORARY
DISABILITY DURING KNEE REPLACEMENT SURGERY, AND FOR
CONSEQUENTIAL IMPATRMENT GOVERNED BY SECTION 440.28 OR BY
SECTION 440.19(1)() WHEN PERMANENT DISABILITY COMPENSATION HAS
BEEN PREVIQUSLY AWARDED AND PAID UNDER A COMPENSATION ORDER
WHICH DETERMINED MAXIMUM MEDICAL IMPROVEMENT AT A TIMEWHEN
FUTURE SURGERY WAS UNCERTAIN?

The JCC, in her order of 12/2/88,specifically found as follows:

"l find that the claimant has reverted to a temporary total status and find that he has
been temporarily totally disabled at the time he was hospitalized and for the
recuperative period subsequent to the curative procedures as necessitated by the

compensable injury.” (1-87).
The JCC further found

"Asto the defense of the statute of limitations, | find that the statute has not run either
on his medical care or his workers compensation, in that medical care was continually
furnished to the claimant from the time of the accident to the present ..." (T-87).

The JCC further found

"With reference to the defense of the statute of limitations, as to the compensation due
to the claimant, | find that the Same is not a bar to the claimant's claim for temporary
total disability benefits ..

The claimant was injured in March 1979 at which time the statute of limitations had
a separate statute pertaining to the barring of claims under said statute; one in
reference to compensation and the other in reference to medical care. In 1979, during
the time that the claimant had a valid claim pending and being paid, the legislature
enlarged the statute of limitations in 440.19(b) to say that the statute of limitations shall
run from the last payment of compensation or the last medical care rendered. It is
stipulated and agreed in this case that the medical care had been continuous from that
time to the present. Therefore, under the Supreme Court's interpretation of the above-
mentioned, the statute on compensation had not run on this case.

I reject the employer/carrier’s position that Florida Statute440.28 applies, in that | find

that the claimant does not have to seek a modification of the prior order to receive TTD

benefits." (T-88, 89)

As reflected in the above-referenced portion of the JCC’s opinion, Claimant's claim for TTD
benefits wes treated as a new claim for benefits governed by F.S. 440.19(2)(a)(1979). The JCC also
concluded that Sec, 440.28 was not implicated because no modification of provisions granting relief in
the 1980 or 1985 orders was required to award TTD benefits in this instance,

Based upon the aforementioned findings, the JCC ordered the E/C to pay Claimant TTD
13




benefits in the amount of $66.35 per week from 3/30/88 to the present and continuing, until such time
as he is able to return to work or reaches MMI (T-89).

It is respectfully submitted that the JCC properly and correctly determined that Claimant’s
claim for compensation benefits was a new claim, governed by Sec, 440.19(2)(a)(1979) and not a
modification of a prior order governed by F.S. 440.28.

It is further respectfully submitted that the answer to the certified question posed by the First
DCA is that Claimant’s claim for TTD benefits is governed by F.8. 440.19 and not F.S, 440.28.

In workers compensation proceedings, a claimant’s right to compensation is generally fixed as
of the time of his iInjury, and any substantive rights of the parties must be determined by the law in
effect on the date of the accident, St. Vicent de Paul Society v. Smith, 431 So.2d 252 (1st DCA Fla.

1083), Bowman v. Food Fair Stores, 400 So0.2d 793 (1st DCA Ha. 1981).

Claimant’s injury occurred on 3/15/79 (T-5, 7, 8-1).
The applicable statute of limitations as it pertains to compensation for disability in effectat the
time of Claimant’s accident provided as follows:

“Theright to compensation for disability under this chapter shall be barred unless a
claim therefor is filed within 2 years after the time of injury, except that if payment of
compensation has been made or remedial treatment has been furnished by the employer
without an award on account of such injury, a claim may be filed within 2 years after
the date of the last payment of compensation or after the date of the last remedial
treatment furnished by the employer.” .S, 440.19(1) (@X1977).

The applicable statute of limitations as it pertained to medical claims at the time of the
Claimant’s accident, provided

"All rights for remedial attention under this section shall be barred unless a claim
therefor is filed with the Division within 2 years after the time of injury, except that
if payment of compensation has been made or remedial attention has been furnished
by the employer without an award on account of such injury, a claim may be filed
within 2 years after the date of the last payment of compensation or within 2 years
after the date of the last remedial attention furnished by the employer ..." F.S.
440.13(3)(d)(1978).

Additionally, F.S. 440.28(1977) provided, inter alia:

“Upona Judge’s own initiative or upon the application of any party in interest, on the
ground of a change in condition or because of a mistake in a determination of fact, the
Judge of Industrial Claims may at any time prior to 2 years after the date of the last
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payment of compensation pursuant to any compensation order ... review a compensation

case ...and ...issue a new compensation order which may terminate, continue, reinstate,

increase or decrease such compensation, or award compensation ..."

The issue created by these statutes is whether or not a subsequent claim filed by a claimant
seeking additional compensation benefits and additional medical benefits, after a compensation order
has previously been entered which finds that the claimant has reached MM, is governed by the
limitations periods set forth in F.8. 440.28, or can be processed under F.S. 440.19(1)(a) or E.S.
440.13(3)(d), Bassett’s Dairy V. Thomas, 429 So. 2d 1356 (1st DCA Fla. 1983). Ifthe claim must be
filed as a Petition for Modification under F,3, 440.28, then the claim must be filed within 2 years from
the date of the last payment of compensation pursuant to the compensation order, General Electric
cO. v. Spann, 479 So.2d 289 (1st DCA Fla, 1985). On the other hand, if the claim can be filed as a
"new claim” under the provisions of E,S, 440.19(1)(a) or F.S. 440.13(3)(d)(1978), then the claim can be
filed within 2 years from the date that payment of compensation has been made, or remedial treatment
has been furnished.

In the case at bar, Claimant respectfully submits that his claim for TTD benefits is a "new
claim" and therefore, governed under the provisions of F.5. 440.19(1)(a), and it is not a modification of
a prior order, and therefore is not governed by the provisions of F.8. 440.28.

Claimant respectfully submits that both this Honorable Court and the First DCA have
consistently held that a claimant is entitled to TTD for a period of hospitalization and recuperation
following curative procedures necessitated by a compensable injury, even after the claimant has already
reached MMI and even after an award of PPD has been made for the same injury, Lopez V. Nabisco
Brands, Inc., 616 So.2d 993 (1st DCA Fla. 1987), Palm Beach County Board of County Commissioners
v. Roberson, 500 So.2d 180 (1st DCA Fla. 1986), Delgado V. LaQuinta Motor Inns,457 So.2d 572 (dst

DCA Fla. 1984), Adkins v. Green Hut Construction Co., 447 So.2d 268 (1stDCA Fla. 1983), Emergency

One, Inc. v. Williams, 431 So.2d 251 (1st DCA Fla. 1983), Smitty's Coffee Shop v. Florida Industrial

Commission, 86 So.2d 268 (Fla. 1956).

As this Honorable Court stated in Smitty's, supra:
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" ... While this court has not heretofore ruled on the exact question, we now subscribe
to the view that an employee may be awarded compensation for temporary total
disability after an award of permanent partial disability has been made for the same
injury." Smitty’s Coffee Shop v. Florida Industrial Commission, supra at 270.

)

As this Honorable Court explained in Smitty's, supra, the Florida Workers Compensation Act
defines Various classes of disability, but does not prescribe that they must occur in any specific order.
As noted previously, TTD benefits will often follow a determination of MMI in instances where
a claimant is hospitalized for further curative procedures necessitated by the cornpensable injury, Lopez

v. Nabisco Brands, Inc, supra, Delgado V. LaQuinta Motor Inns, supra.

The First DCA, in its opinion rendered 8/8/91, acknowledged the aforementioned line of cases
holding that a claimant who is hospitalized after MMI due to the cornpensable injury is entitled to TTD
benefits for the period of hospitalization and the period of recuperation which follows (App.7).
However, the First DCA noted that in al of the above-referenced cases, the claimant proceeded under
F.S. 440.28in applying for the additional benefits (App.7, 8). The First DCA noted that none of the
cases involved the scenario apparently presented in the instant case, in which

"1. A final order has fixed a date of MMI and the party's consequent rights and
responsibilities, including the claimant's entitlement to disability benefits; and,

2. After the time for modification is passed, the claimant seeks further benefits
which are not contemplated by the original order and are inconsistent with the
terms of that order." (App.8).
Claimant agrees that the exact point raised on this appeal has not been previously decided by
a Florida Court. Furthermore, although Claimant in the aforementioned cases did proceed by way of
Petition for Modification, or the establishment of MMI and the claim for post MMI, TTD benefits were
part of one proceeding, nothing in the statutory language of Chapter 440 required that they do so,
dissenting opinion of Judge Zehmer (App. 32). In fact, it is respectfully submitted that such a claim
must constitute a new claim, and not a Petition for Modification under the provisions of F.5. 440.28,
because the relief sought is a new matter which has not been previously raised.

Except to the extent modification is permitted by Sec. 440.28, compensation orders are governed

by the same principles of res judicata, estoppel by judgment, and law of the case as are judgments of
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a court, Boston v. Budeet Luxury Inns, 474 So.2d 366 (1st DCA Ha. 1985). Section 440.28 merely
. serves to allow modification, upon specified conditions, of compensation orders which would otherwise
bar subsequent claims for workers compensation benefits under principles of res judicata, estoppel by
judgment or law of the case. Therefore, the existence of the requisites for application of one of these
doctrines must be present before it becomes necessary for a claimant to resort to Section 440.28 for
relief, Caron v. Systematic Air Services, supra. Thus, a resort to Sec. 440.28 is only required to reopen
claims for benefits that have been explicitly or by necessary implication adjudicated in a previous order
because they have become barred by principles of res judicata, collateral estoppel or law of the case.
The essential elements that must exist before res judicata becomes applicable to bar a claim are:
1 Identity in the thing sued for;
2. Identity of the cause of action;
3 Identity of the persons and parties to the action;
4

Identity of the quality and capacity of the person for or against whom the claim
is made, Caron v. Systematic Air Services, supra.

It is axiomatic that a premature claim not ripe for adjudication when a prior judgment or order

was made is not subject to the doctrine of res judicata, because an unripe claim cannot meet the

. required elements of identity in the things sued for or identity of the cause of action, See 32 Fla.Jur.
24, Judgments and Decrees, Sec. 110-112 (1981).

Thus, as noted by the Honorable Judge Zehmer in his dissenting opinion:

" ... reference to section 440.28 is neither necessary nor appropriate in respect to the
claim now under review because this claim for temporary disbility compensation
benefits was not, and could not have been, adjudicated by the 1980 order for the reason
that it was not yet ripe for adjudication. Thes element essential to the application of
res judicata has not been satisfied. That being so, Judge Housholder was correct in
not looking to the statutory exception to that doctrine provided in Section 440.28."
(App.24-25),

Concerning claims for medical care only, this Honorable Court and the First DCA have held

that it is not incumbent upon a claimant to establish a change of condition under See. 440.28in order

to obtain additional medical care, and therefore, the 2 year limitation period under See. 440.28is not

applicable, Caron v. Systematic Air Services, supra, Citv of Clearwater v. Holzhauer, 497 So0.2d 694 (1st

DCA Fla. 1986), General Electric Co. v. Spann, 479 So.2d 289 (1st DCA Fla. 1985)at 291, Bryant v.
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Elberta Crate & Box Co, 156 So.2d 844 (Fla. 1963).

As early as Bryant, supra, this Honorable Court concluded that it was not incumbent upon a
claimant to establish a change of condition under Sec. 440.28 in order to obtain additional medical

care. The First DCA, as recently as its decision in Caron v. Svstematic Air_Services. supra, concluded

that a claim for additional attendant care was a new claim and not a petition for modification.

In caron, supra, claimant was receiving attendant care benefits at the rate of $100.00 per week.

Claimant sought an increase in attendant care from 4/1/87 through 11/5/87. That claim was denied
in an order dated 2/3/80.

In 1989, the claimant filed a claim for various benefits including a new claim for an increase
in attendant care payments from 1/6/89. On 1/19/90, the JCC entered an order denying claimant’s
request for additional attendant care, and finding, in part, that claimant failed to clearly show a change
in circumstances from the prior order.

The First DCA, in Caron, supra, reversed the JCC. The Hrst DCA found that the claim
involved a 1989 claim for an increase in periodic benefits which were neither claimed nor due when
the 1988 order was entered. The thing sued for under the 1987 claim was an increase in attendant
care benefits acceruing only during 1987, whereas the 1989 claim was for an increase in attendant care
beginning in 1989. The First DCA found that the evidence necessary to maintain the respective claims
was entirely different. The first claim required proof of the claimant’s condition in 1987, but the
second claim could only be maintained by proof of claimant’s condition some 2 years later. The First
DCA concluded that the absence of identity as to the thing sued for and as to the facts or evidence
required to maintain the respective claims made it clear that the 1987 and 1989 claims were different
causes of action for res judicata purposes.

The First DCA concluded

“We do not mean to suggest that a prior adjudication can never serve to bar an action

for successive benefits where entitlement to earlier benefits has been successfully

defended in a previous action. The general rule, which accords with the res judicata

principles discussed above, is that where several claims do at different times arise out

of the Same transaction, a judgment as to one or more of such claims will not bar a
subsequent action on claims becoming due thereafter ..." Caron v. Svstematic Ar
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Services, supra at 375 (emphasis mine).

This, the principle of res judicata, and therefore, Claimant’s need to proceed under .3, 4-40.28,
are not applicable in the case at bar, since the claim for TTD benefits is an action on a claim becoming
due well after the prior 1980 order of Judge Nousholder.

It is respectfully submitted that it would be inconsistent to hold that a claimant need not file
a petition for modification under F.S. 440.28 in order to obtain additional medical care, yet require a
claimant to file a claim under F.8. 440.28 in order to obtain additional TTD benefits, particularly when
the claim for 'TTD benefits was not ripe for adjudication at the time of the prior order,

Claimant respectfully submits that the rationale for requiring a claimant seeking additional TTD
benefits after a prior adjudication finding MMI has been entered, is no longer valid. Prior to the
statutory changes which went into effecton 7/1/79, the Courts treated a claim for medical benefits only
differently than a claim for compensation benefits (such as TTD benefits and PD benefits). As noted
hereinabove, as early as Bryant v. Elberta Crate & Box Co., supra, this Honorable Court concluded that
it was not incumbent upon a claimant to establish a change of condition under Sec. 440.28 in order to
obtain additional medscal care. However, prior decisions interpreting the language of F.S,
440.19(1)(a)(1977), previously cited hereinabove, did require a claimant to file a petition for modification
in those instances where a claimant was seeking additional TTD benefits, or additional PD benefits,
after a previous compensation order finding that claimant had reached MMI had been entered,
Universitv of Florida v. McLarthy, 483 So.2d 723 (1st DCA Fla. 1985), General Electric Co. v. Spann,

479 S0.2d 289 (1st DCA Fl 1985), Bassett’s Cairy v. Thomas, 429 So.2d 1356 (1st DCA Fla. 1088),

Jones v. Ludman Corp., 190 So.2d 760 (Fla. 1966). (Although the cases may have been dealing with
different statutes, the statutory language was the same).

The rationale behind these cases is that F.S. 440.19(1)(a) is limited to the situation where
payments are made without an award, in which case further payments may be made within 2 years

after payment of compensation or remedial treatment, University of Florida v. McLarthy, supra, General

Electric Co. v. Spann, supra, Bassett’s Dairy v. Thomas, supra, Jones V. Ludman Corp., supra, whereas
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ES. 440.28 is the applicable statute in those instances where compensation benefits have previously
been furnished pursuant to a compensation order, Universitv of Florida v. McLarthy, supra, Bassett's

Dairy v. Thomas, supra, Jones V. Ludman Corp,, supra.

However, F.8. 440.19(1)(a)(1977) was amended effective 7/1/79. The amended statute reads
as follows:

"The right to compensation for disability, impairment, or wage loss under this chapter

shall be barred unless a claim therefor ... is filed within 2 years after the time of injury,

except that, if payment of compensation has been made or remedial treatment has been

furnished by the employer on account of such injury, a claim may be filed within 2

years after the date of the last payment of compensation or after the date of the last
remedial treatment furnished by the emplover." Florida Statute 440.19(2)(a)(1979).

The statuteis now F.S. 440.19(1)(a)(1991) with the additional words "or rehabilitative services
furnished by the employer" added to the statute.

Of particular importance, the amendment to F.S. 440.19(1)(a)(1977), which took effect 7/1/79,
removed the words "without an award".

As noted previously, the prior decisions holding that the statute of limitations as set forth in
ES. 440.28(1977) were applicable when a claimant filed a claim for TTD benefits or additional PPD
benefits after a compensation order finding that the claimant had reached MMI and awarding
compensation benefits had previously been entered, was because F.S. 440.19(1)(a) included the phrase
"without an award" and as such, the Courts ruled that F.8, 440.19(1)(a) could be applicable only to "new

claims", Bassett’s Dairy v. Thomas, supra, Jones v. Ludman Corp, supra. Thus, since the phrase

"without an award" has been removed from F.8. 440.19(2)(a)(1979), it is evident that the legislature
intended F.8. 440.19(2)(a) to apply to any claim filed by a claimant for disability benefits, regardless of
whether or not a prior order had been entered.

As this Honorable Court has noted

"When the language of a statute is clear, courts may not look beyond the plain meaning
of that language." Daniel v. Holmes Lumber Co., 490 So.2d 1252 (Fla, 1986).

The plain language of F.3, 440.19(2)(a)(1979) enables a claimant to file a claim for compensation

benefits as long as that claim is filed within 2 years from the date that the claimant has received a
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payment of compensation, or remedial treatment has been furnished by the employer on account of the
injury, regardless of whether or not a prior order has been entered.
Claimant would also respectfully submit that F.S. 440.19(2)(a)(1979) is applicable to Claimant's

claim herein, and not F.8. 440.19(1)(a)(1977).

Although as noted previously, the substantive rights of parties in a workers compensation case
are generally determined by the law in effect on the date of the accident, there is an exception
concerning a statutory amendment dealing with the Statute of Limitations. Although a statutory
amendment reducing the period of limitations does not operate retroactively, Rabhinson v. Johnson,
110 So.2d 68 (1st DCA Fla. 1959), an amendment extending the Statute of Limitations applies to al
claims existing at the time of the amendment, and if a claim has not been barred when the amending
statute lengthens the time period within which it must be asserted, the claimant gets the benefit of the

extended period, Garris v. Weller Construction Co., 132 So0.2d 553 (Fla. 1960), Corbett v. General

Engineering & Machinery Co., 37 So.2d 161 (Fla. 1948). Indeed, these are cases which were relied
upon by the JCC in her order of 12/2/88 (T-88).

The import of the amendment to F.S. 440.19(1)(a)(1977), which took effect7/1/79, by removing
the words "without an award" from the statutory language, is illustrated by this Honorable Court's
most recent decision in Roe v. City Investing, Case NO. 76-702 (11/7/91). In Roe, supra, the question
before this Court was as follows:

"Is a claim for disability benefits under Chapter 440 timely when it is filed within 2

years of the date that the employer/carrier provides remedial treatment relating to the

insertion or attachment of a prosthetic device when there previously occurred a 2 year

period when no compensation benefits were paid or medical treatment furnished?"

This Honorable Court answered the question in the affirmative.

In Roe, supra., the claimant suffered two injuries, one on 11/16/82 and one on 5/8/84.
Claimant wes diagnosed as having a protruded disc and underwent a lumbar laminectomy with
diskectomy. He returned to work on 8/1/84 and continued to receive treatment until 1/16/86.

Claimant received no further medical care until 8/87 when he returned to his doctor, was diagnosed

as having a degenerative disc disease requiring surgery, and the doctor recommended insertion of
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internal fixation plates known as Steffi plates.

The claimant filed an amended claim for compensation benefits, seeking past due medical
expenses, TTD or TPD benefits, beginning 8/14/87, costs, interest, penalties and attorney’s fees. The
E/C defended the claim on the grounds that it was barred by the 2 year statute of limitations under
E.S. 440.19(1)(a).

The JCC ruled that F.S. 440.19(1)(b) exempts from the statute of limitations remedial attention
relating to the insertion or attachment of a prosthetic device to any part of the body. The JCC held
that reconstruction of the claimant’s spine by the insertion of Steffi plates was the insertion of a
prosthetic device and that claimant’s claim was therefore exempt from the 2 year statute of limitations.
The JCC determined that claimant’s claim for remedial care was compensable, but denied claimant’s
claim for TTD or TPD benefits, finding that nothing in F.S. 440.19(1)(a) exempted the disability claim
from the 2 year statute of limitations.

The claimant appealed the JCC”Sdenial of TTD benefits to the First DCA Claimant argued
that the statutory language of F.S, 440.19(1)(a) clearly and unequivocally states that a claimant is
entitled to compensation for disability benefits so long as a claim is filed within 2 years from the date
that remedial treatment is furnished, regardless of whether the remedial treatment is furnished
voluntarily or pursuant to an award.

The First DCA, in Roe, supra, affirmed the JCC’s denial of TTD benefits. The First DCA
found that claimant’s right to disability benefits under F.S. 440.19(1)(a) was limited to situations where
the remedial treatment was voluntary, City Investing v, Roe, 566 So0.2d 258 (1st DCA Fla. 1990).

This Honorable Court, in Roe, supra, reversed the First DCA’s denial of claimant’s claim for
TTD benefits. This Court found that claimant’s claim for TTD benefits filed within 2 years from the
date that claimant received remedial treatment was timely. TS Court further found that although
F.S. 440.19(1)(a) previously contained language that could reasonably be interpreted as limiting the
right to disability under that statute to situations where voluntary remedial treatment was furnished

(i.e., furnished without an award), the statute had been modified, by removing the words “without an
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award", and therefore the statute of limitations set forth in F.S. 440.19(1)(a) was no longer limited to
those situations where compensation was paid without an award, Roe, supra, Case NO. 76,702, (Fla.
11/7/91).

Claimant respectfully submits that the case at bar is analogous to Roe, supra. AS noted
previously, in Roe, supra, claimant needed further surgery in 1987, which put claimant in a TTD
status. This Court in Roe, supra, found claimant entitled to TTD benefits because his claim therefor
was filed within 2 years from the date claimant last received medical treatment as provided by F.S.
440.19 (1)a).

Similarly, in the case at bar, Claimant's TTD is necessitated by his knee replacement, which
took place on 4/1/88 (T-23, 35). In the case at bar, Claimant should also be entitled to receive TTD
benefits, since his claim therefor was filed within 2 years from the date he last received remedial
treatment, just as claimant in Roe, supra was entitled to TTD benefits.

In fact, Claimant would respectfully submit that the factual situation in the case at bar is even
stronger for entitling Claimant to receive TTD benefits than is the factual situation in Roe, supra. In
the case at bar, Claimant has received continuous medical treatment on a regular basis under the care
and direction of Dr. Qiffin since 3/21/79 (T-38-54), Dr. Griffin testified that never had more than 2
years elapsed between any periods of treatment rendered by Dr. Qriffin to Claimant (T-23).

Furthermore, in the case at bar, Claimant's knee replacement would also amount to a prosthetic
device. A prosthesis has been defined as:

"An artificial substitute that replaces a missing body part." Daw _Industries, Inc. v. The
United States, 714 F.2d 1140 (Fed.Cir. 1983).

Here, Claimant had a knee replacement. However, it was not necessary to discuss whether or
not the knee replacement constitutes a prosthetic device, since there was no issue as to the statute of
limitations on a medical claim, since Claimant's request for medical treatment in the case at bar clearly
occurred within 2 years from the date Claimant last received remedial treatment.

Yet, if Claimant was entitled to TTD benefits necessitated by the insertion of a prosthetic
device, under what clearly amounted to a new claim in Roe, supra, when more than 2 years elapsed
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between the time that Claimant last received medical treatment, the Claimant in the case at bar should
clearly not be denied TTD benefits when they are necessitated by the insertion of a prosthetic device,
when Claimant has continuously received medical treatment, simply because Claimant has previously
had a prior order which found him to be at MMIL.

Claimant's need for T'TD benefits in the case at bar is just as great as was Claimant's need in
Roe, supra. Claimant's claim for 'IT'D benefits in the case at bar is just as much a new claim as was
Claimant’s claim for TTD benefits in Roe, supra In both cases, Claimants' claim for TTD benefits, and
the need for TTD benefits, did not arise until the surgery necessitated by the industrial accident became
necessary.

Thus, it is respectfully submitted that to find that Claimant in the case at bar must proceed
under a petition for modification pursuant to F.S. 440.28, as opposed to the filing of a new claim
governed by the provisions of F.8. 44019(1)(a) would lead to a result incongruous with the result
reached in Roe, supra

Claimant further respectfully submits that in attempting to reconcile F.S. 440.19(2)(a)(1979)
(now F.S. 440.19(1)(a)(1991)), with F.8. 440.28, it is respectfully submitted that if there is uncertainty
or ambiguity arising from the interaction of a statute with ¥.5. 440.28

"Florida's workers compensation laws are remedial in nature and the courts should
resolve any doubts as to statutory construction in favor of providing benefits to injured

workers" Santa Rosa County Board of County Commissioners v. Stephens, 585 So.2d
1067 (1st DCA Fla. 1991) at 1068, see also, Palm Beach County Board of County
Commissioners V. Roberson, 500 So.2d 180 (1st DCA Fla, 1986), Daniel v. Holmes
Lumber Co,, 490 So0.2d 1252 (Fla. 1986).

Thus, it is respectfully submitted that if there is doubt as to whether or not Claimant's claim
for TTD benefits in the case at bar constitutes a new claim, or constitutes a modification of a prior
order, this Honorable Court should resolve any doubts as to statutory construction in favor of providing
benefits to the injured worker, and that would lead to a conclusion that Claimant's claim for TTD
benefits is a new claim under F.S. 440.19(1)(a). To hold otherwise could bar the Claimant from further
TTD benefits.

In fact, Claimant respectfully submits that if it is concluded that his claim for TTD benefits in
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this case s not a "new claim" and therefore governed by the provisions of F.S. 440.19(1)(a), but instead
is a modification of a prior order, and must proceed under the provisions of ¥.3. 440.28, then F.S,
440.28 is unconstitutional. As noted previously, F.8. 440.28 (1977) provides that a petition for
modification must be filed within 2 years after the date of the last payment of cornpensation pursuant
to any compensation order. Claimant last received payment of compensation under the provisions of
a compensation order on 5/18/81 (T-62, 63). Thus, at least on its face, Claimant’s claim for additional
TTD benefits would be barred if Claimant were required to proceed by way of petition for modification
under the provisions of F.S. 440.28.
Aurticle |, Section 21, of the Constitution of the State of Florida, provides:

"The Courts shall be open to every person for redress of any injury, and justice shall
be administered without sale, denial or delay."

An interpretation which would hold that F.8. 440.28 precludes this Claimant from obtaining any
TTD benefits, because the Claimant did not file his claim within 2 years from the date that he last
received a compensation payment, even though this Claimant continued to receive remedial treatment
on a regular besis, in effectbars the Claimant's right to these benefits before his right to these benefits
even came into existence, and such an interpretation of the Workers Compensation Act and F.5. 440.28
would render that statute unconstitutional, 431 So0.2d 620 (3rd DCA Fla.
1983).

As noted by the Honorable Judge Zehmer in his dissenting opinion:

"The ... consequence of the holding in the majority opinion requiring modification of the
MMI and PTD adjudications in the prior order, as predicate to considering any claim
for temporary disability compensation thereafter filed, even though such claim was not
ripe and could not be adjudicated at the time, is to place the claimant in a classic "catch
2 2 situation ... the inescapable dilemma here is that claimant's injury, although
continuously recognized as likely to worsen and require a full knee replacement when
the 1980 order was entered cannot serve as the basis for disability compensation benefits
resulting from such operation in the future because this issue has not been ripe for
adjudication; yet, when the surgery becomes necessary as predicated, a claim for
disability compensation resulting therefrom is barred because the order, which could not
adjudicate his claim, must be modified within 2 years of the last payment of permanent
compensation benefits before he can assert his claim. In other words, unless claimant
fortuitously needs the operation within the 2 year time period specified in Section
440.28, he can never even assert the claim when it does arise ..." (The Honorable Judge
Zehmer in his dissenting opinion at page 33, 34).
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Such a ruling would render F.S. 440.28 unconstitutional because it would cut off the right of

Claimant to make the claim before it accrues, Vilardebo v. Keen Corp., supra, Article I, Section 21,

Florida Constitution.

Thus, it is respectfully submitted that Claimant's claim for TTD benefits in the case at bar
must be considered a new claim, governed by the provisions of F.S. 440.19(1)(a), and not a petition
for modification as governed by F.S. 440.28, because to do so would render those portions of the Florida
Workers Compensation Act unconstitutional.

Finally, Claimant would respectfully submit that if this Honorable Court nevertheless concludes
that Claimant's claim for additional TTD benefits should be governed by the provisions of F.S. 440.28,
then it is respectfully submitted that prior Court analysis of F.S. 440.28 should be re-examined and
reviewed in light of the principles argued hereinabove, and previously espoused by this Honorable
court.

As noted previously, F.S. 440.28(1977) provides that a petition for modification must be filed
within 2 years after the date of the last payment of compensation pursuant to any compensation order.
The Courts in the past have consistently held that remedial treatment provided by an e/e should not
be considered as a "payment of compensation" so as to toll the running of the limitation period in F.S.

440.28, see e.g. Ford v Alexander Cabinet Co., 467 S0.2d 1050 (1st DCA Fla. 1985), Budget Luxury Inns

ADH Building Contractors, Inc., 215 So.2d 297 (Fla. 1968), Mansell v Mulberry Construction Co., 196

So.2d 436 (Fla. 1967), Food Falr Stores, Inc. v Tokayer, 167 So0.2d 563 (Fla. 1964).

Itis respectfully submitted, however, that if this Honorable Court concludes that Claimant must
proceed by way of a petition for modification, then it is respectfully requested and submitted that the
term “"compensation” as used in F.,8, 440.28 should be re-examined.

If Claimant is required to proceed by the provisions of F.8, 440.28, and if remedial treatment

provided by an elc is not considered as a "payment of compensation" so as to toll the running of the

limitation period in F.8. 440.28, that statute is unconstitutional, because it would cut off the right of
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Claimant to make the claim before it accrues.

Additionally, a determination that the phrase "payment of compensation" under F.S. 440.28 does
not include remedial treatment provided by the employer, appears to conflict with F.S. 440.10. E.8.
440.10(1)(1977) provides:

"Every employer coming within the provisions of this Chapter, ...shall be liable for and

shall secure the payment to his employees ... of the compensation payable under ss.

440.13, 440.16, and 440.16 ..." (This is the Same statutory language currently used in

ES 440.10(1)(1991)

E8. 440.13 establishes Claimant's right to receive remedial medical treatment, whereas F.S.
440.16 provides for cornpensation for disability, and F.8. 440.16 provides for death benefits. Thus, as
noted by The Honorable Judge Zehmer in his dissenting opinion, it is evident that F.3. 440.10 treats
the payment of medical benefits under F.8. 440.13 as “compensation" payable by the employer under
the Act, although this does seemingly conflict with the definition of compensation in E.S.
440.02(11)(1977) (now E.8. 440.02(6)(1991)).

Further, as noted by Judge Zehmer in his dissenting opinion, it can be reasonably postulated
that unless the word "compensation” as used in F.8. 440.28 is construed to have the same meaning as
and to be co-extensive in application to the employer's obligation to pay the "compensation” required
by F.S. 440.10, which includes payments for medical benefits, the statutory scheme presents a patent
ambiguity as to the meaning of the Act when read as a whole. Since as noted previously the Workers

Compensation Act is remedial in nature, and the Court should resolve any doubts as to statutory

construction in favor of providing benefits to injured workers, Santa Rosa County Board of

Commissioners v Stephens, 685 So.2d 1067 (Ist DCA Ha. 1991), Daniel v Holmes Lumber Co., 490
So.2d 1252 (Fla. 1986), the word "compensation”in F.g. 440.28 should be construed to include payments
for remedial medical benefits under Section 440.13.

Other states have held that payment of medical and hospital bills by an employer constitutes
payment of compensation, or at least a waiver which suspends the running of the time for filing a claim

for compensation, see Townsley v. Miani_Roofing & Sheet Metal Co., 79 So.2d 785 (Fla. 1955) at 788.

Furthermore, as also noted by The Honorable Judge Zehmer in his dissenting opinion, such a
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construction of F.S. 440.28 ...

"is consistent with the legislative intent now expressed in Section 440.19 I regard to
the tolling of the two year period for filing elaims for dissbility compensation benefits

being tied to the payment of either disability compensation benefits or remedial medical
benefits." (App. 15).

It is thereforerespectfully submitted that Claimant’s claim for TTD benefitsin the case at bar

constitutes a ""newclaim” governed by the provisions of F.S. 440.19(1)(a).
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CONCLUSION

It is respectfully submitted that Claimant’s claim for compensation benefits in this case is
governed under the provisions of F.8. 440.19(1){a). The claim must constitute a new claim as opposed
to a petition for modification, because this claim for temporary disability compensation was not, and
could not have been, adjudicated by any prior orders for the reason that it was not yet ripe for
adjudication.

To hold that the claim is not a “new claim”, and must be filed as a petition for modification
under the provisions of F.8. 440.28 would render F.8. 440.28 unconstitutional, because it would cut off
the right to make the claim before it accrues.

Furthermore, to find that Claimant is not entitled to TTD benefits under the facts in this case
because Claimant must proceed by way of a petition for modification under ¥.8. 440.28, would lead
to an incongruous result with this Honorable Court’s recent decision in Roe v. City Investing, supra,

Arally, Claimant respectfully submits that a claimant seeking a medical benefits claim only is
not required to proceed by way of petition for modification. It is respectfully submitted that there is
no rational reason for holding that a claim for TTD benefits which had not accrued at the time of the
prior order must proceed by way of petition for modification, when a claim for medical treatment is
considered a "new claim”, and need not proceed by way of petition for modification.

WHEREFORE, it is respectfully requested that this Honorable Court enter an order finding
that Claimant’s claim constitutes a new claim governed by F.S. 440.19(1)(a), and enter an order
affirming the JCC’s order of 12/2/88.

Respectfully submitted,

élr Y \ "
ill McCahe, Esquire

SHEPHERU, MCCABE & COOLEY
1450 West S.R. 434, Suite 200
Longwood, Florida 32750
(407)830-9191

Florida Bar No: 167067
Co-Counsel for Petitioner
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A OF SERVICE

| HEREBY CERTIFY that a true copy hereof has been furnished on this 6th day of
December, 1991 to: Edward H. Hurt, Sr., Esq., 1000 E. Robinson St., Orlando, FL 32801, Rex
A. Hurley, E50. ,and Steven Eichenblatt, EJ-,P.0. Box 3000, Orlando, FL 32802 and Division

of Workers Compensation, 1521 Executive Center Drive East, Tallahassee, FL 32301.

ﬂ Jm N
fBill MeéCabe, Esquire
SHEPHERD, MCCABE & COOLEY
1450 West S.R. 434, Suite 200
Longwood, Florida 32760
(407)830-9191
Florida Bar No: 157067
Co-Counsel for Petitioner
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. APPENDIX

App. 1-34 Opinion filed August 8, 1991

App. 35-38 Opinion filed October 16, 1991












































































