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STATEMENT OF THE CASE 

T h i s  c o u r t  h a s  agreed t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e v i e w  t h e  o p i n i o n  of t h e  D i s t r i c t  Court of 

Appeal, F i r s t  D i s t r i c t ,  t h a t  r e v e r s e d  t h e  judgment  of t h e  t r i a l  

c o u r t  and ordered a new t r i a l .  

I n  t h i s  brief t h e  p a r t i e s  w i l l  be referred t o  e i t h e r  by 

name or by t h e i r  p o s i t i o n  i n  t h e  t r i a l  c o u r t .  The  f o l l o w i n g  

symbols  w i l l  be used :  

R f o r  record on appeal; 

T f o r  t r i a l  t r a n s c r i p t .  

T h e  p l a i n t i f f s  c o n t e n d e d  t h a t  E l o u k s e  Rhodes s u s t a i n e d  

a pe rmanen t  i n j u r y  as a r e s u l t  of t h e  n e g l i g e n c e  of Donna Easkold  

i n  t h e  o p e r a t i o n  of  a n  a u t o m o b i l e .  

m i t t e d  t o  t h e  j u r y ,  w h i c h  found  t h a t  t h e  c o l l i s i o n  was caused by  

t h e  n e g l i g e n c e  of  Donna Easko ld  b u t  t h a t  E l o u i s e  Rhodes d i d  n o t  

s u s t a i n  a pe rmanen t  i n j u r y  w i t h i n  r e a s o n a b l e  medical  p r o b a b i l i t y .  

I t  awarded E l o u i s e  Rhodes damages f o r  pas t  and f u t u r e  medical 

e x p e n s e s  and l o s t  wages,  b u t  it d i d  not award any  non- economic 

damages t o  e i t h e r  E l o u i s e  Rhodes or h e r  husband ,  James Rhodes,  

J r .  (R 70). 

A special  v e r d i c t  was sub-  
0 

N o t  b e i n g  s a t i s f i e d  w i t h  t h e  amount awarded, t h e  p l a i n -  

t i f f s  f i l e d  a m o t i o n  f o r  new t r i a l  ( R  7 4 )  t h a t  was d e n i e d  ( R  7 7 ) .  

An appeal was t a k e n  t o  t h e  D i s t r i c t  C o u r t  of Appeal, F i r s t  

D i s t r i c t ,  which r e v e r s e d  f o r  a new t r i a l  w i t h  J u d g e  Wolfe 



0 d i s s e n t i n g .  T h i s  c o u r t  h a s  accepted j u r i s d i c t i o n  on c o n f l i c t  

g r o u n d s .  

STATEMENT OF THE FACTS 

The j u r y ' s  a n s w e r s  t o  t h e  q u e s t i o n s  on t h e  special  

v e r d i c t  fo rm ( R  7 0 )  were t h a t  t h e r e  was n e g l i g e n c e  on t h e  p a r t  of 

Donna E a s k o l d  t h a t  was a l e g a l  cause of i n j u r y  t o  E l o u i s e  Rhodes;  

t h a t  t h e  amount of damages f o r  m e d i c a l  e x p e n s e s  and l o s t  e a r n i n g  

a b i l i t y  i n  t h e  pa s t  were $16p000.00;  t h a t  t h e r e  would be f u t u r e  

damages for medical e x p e n s e s  and l o s t  e a r n i n g  a b i l i t y  of 

$21 ,000 .00  o v e r  14 y e a r s ;  t h a t  n o  damages f o r  p a i n  and s u f f e r i n g  

s h o u l d  be awarded t o  e i t h e r  E l o u i s e  Rhodes or James Rhodes f o r  

t h e  pas t  or  t h e  f u t u r e ;  and t h a t  E l o u i s e  Rhodes d i d  n o t  s u s t a i n  a 

pe rmanen t  i n j u r y  a s  a r e s u l t  o f  t h e  n e g l i g e n c e  of Donna E a s k o l d .  

E l o u i s e  Rhodes was w a i t i n g  t o  m a k e  a l e f t  t u r n  i n t o  an  

o f f i c e  p a r k i n g  l o t  when h e r  v e h i c l e  was s t r u c k  on t h e  l e f t  s i d e  

by one  d r i v e n  by R ickey  Go ldsmi th  t h a t  had c o l l i d e d  w i t h  a n  auto-  

m o b i l e  d r i v e n  by Donna Easko ld  (T 4 3- 4 5 ) .  

The i n v e s t i g a t i n g  o f f i c e r  t e s t i f i e d  t h a t  when h e  

a r r i v e d  a t  t h e  s c e n e  t h e  Rhodes v e h i c l e  was headed  ea s t  w i t h  t h e  

G o l d s m i t h  v e h i c l e  a g a i n s t  it and the Easko ld  v e h i c l e  into t h e  

s ide  of t h e  Go ldsmi th  v e h i c l e .  All t h r e e  v e h i c l e s  were d r i v a b l e  

(T 83-86) 
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Mrs, Rhodes d r o v e  h e r  v e h i c l e  f rom t h e  s c e n e  t o  

U n i v e r s i t y  Hosp i t a l ,  where  s h e  was examined i n  t h e  emergency room 

( T  5 7- 5 8 ) .  She  d i d  n o t  r eca l l  much a b o u t  t h a t  e x a m i n a t i o n  (T  

1851, but t h e  emergency raom record was a d m i t t e d  i n t o  e v i d e n c e  as  

p l a i n t i f f ' s  e x h i b i t  13. Accord ing  t o  t h e  h i s t o r y  p o r t i o n  of t h a t  

r e c o r d ,  Mrs. Rhodes s t a ted  t h a t  s h e  s t r u c k  h e r  l e f t  t h i g h  a g a i n s t  

t h e  car door.  The n u r s e ' s  notes i n d i c a t e  t h a t  s h e  was compla in-  

i n g  of p a i n  from t h e  l e f t  s i d e  of h e r  neck  r a d i a t i n g  down h e r  

back and l e f t  l e g .  She  was t o l d  t o  a p p l y  h e a t  t o  t h e  t h i g h  t h a t  

n i g h t .  She  was g i v e n  a p r e s c r i p t i o n  f o r  two t y p e s  of m e d i c a t i o n  

and r e f e r r e d  t o  h e r  p r i v a t e  doc tor  f a r  f o l l o w u p .  

The emergency room v i s i t  on t h e  d a y  of t h e  a c c i d e n t ,  

J u l y  11, 1988,  was a t  3:40 P. M. The f o l l o w i n g  d a y r  J u l y  1 2 ,  

1988,  s h e  r e p o r t e d  t o  t h e  emergency room of S a c r e d  Heart Hospi ta l  

a t  7:43 P. M. T h a t  r e c o r d  was a d m i t t e d  i n t o  e v i d e n c e  as  p l a i n -  

t i f f ' s  e x h i b i t  14. The h i s t o r y  shown on t h a t  record was t h a t  

Mrs. Rhodes had done  f i n e  i n i t i a l l y  b u t  w h i l e  a t  home s h e  began  

t o  have  s h a k i n g  spe l l s  and q u e s t i o n a b l e  loss of c o n s c i o u s n e s s .  

She  was b r o u g h t  i n  by ambulance  on a backboard. 

A f t e r  e x a m i n a t i o n  and some X- rays and l a b o r a t o r y  

t e s t i n g ,  s h e  was g i v e n  some p r e s c r i p t i o n s  and d i s c h a r g e d  i n  

s t a b l e  c o n d i t i o n .  

The n e x t  t i m e  t h a t  Mrs. Rhodes had any  medical 

a t t e n t i o n  was Augus t  9 ,  1988,  when s h e  was s e e n  by D r .  F l y n n  ( T  
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190; R 8 ) .  I n  t h e  meant ime s h e  had s u b m i t t e d  a claim for 

p e r s o n a l  i n j u r y  p r o t e c t i o n  b e n e f i t s  t o  h e r  own a u t o m o b i l e  

i n s u r a n c e  c a r r i e r ,  A l l s t a t e "  i n c l u d i n g  a claim for l o s t  e a r n i n g s  

of $281.50 per w e e k  as a domestic s e r v a n t  ( d e f e n d a n t ' s  e x h i b i t s  2 

and 3 ) .  

M r s .  Rhodes c o n t i n u e d  t o  be t r e a t e d  i n t e r m i t t e n t l y  by 

D r .  F l y n n .  She had a n o t h e r  a u t o m o b i l e  c o l l i s i o n  i n  Augus t  o f  

1989.  F o l l o w i n g  t h a t  c o l l i s i o n  A l l s t a t e  referred h e r  t o  D r .  

VerVoort f o r  a n  e x a m i n a t i o n  t h a t  was c o n d u c t e d  on  November 13, 

1989 (R 2E). 

N e i t h e r  D r .  VerVoor t  n o r  D r .  F l y n n  p r o c u r e d  records of 

t h e  t r e a t m e n t  t h a t  Mrs. Rhodes had r e c e i v e d  o v e r  t h e  y e a r s  a t  t h e  

o u t p a t i e n t  c l i n i c  a t  U n i v e r s i t y  Hosp i t a l ,  d u r i n g  a n  a d m i s s i o n  t o  

B a p t i s t  Hospi ta l  or  by Dr. J a n k a u s k a s  a t  his o f f i c e  (R 4 0 ) .  D r .  

V e r V o o r t  d i d  o b t a i n  some r e c o r d s  f rom a n o t h e r  d e p a r t m e n t  of t h e  

Medical C e n t e r  C l i n i c ,  w i t h  which  h e  was associated ( R  2E). D r .  

V e r V o o r t  e x p r e s s e d  t h e  o p i n i o n  t h a t  Mrs. Rhodes had s u s t a i n e d  a 

pe rmanen t  injury t o  h e r  n e c k ,  h e r  low back and h e r  knee  i n  t h e  

c o l l i s i o n  w i t h  M r s .  Ea sko ld  ( R  2 N- 0 ) .  

0 

D r .  VerVoor t  a d m i t t e d  t h a t  X- rays t a k e n  soon a f t e r  t h e  

a c c i d e n t  showed t h a t  Mrs. Rhodes had s i g n i f i c a n t  d e g e n e r a t i v e  

a r t h r i t i s  i n  h e r  neck  and back .  He sa id  t h a t  h e  c o u l d  n o t  t e l l  

whe the r  s h e  had symptoms b e f o r e  t h e  a c c i d e n t  b u t  t h a t  s h e  c l a i m e d  

t h a t  s h e  had n o t .  H i s  e x a m i n a t i o n  o f  t h e  l e f t  knee  of Mrs. 
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Rhodes was done a f t e r  s u r g e r y  had been  performed on i t  by Dr, 

F l y n n .  D r .  VerVoort  a g r e e d  t h a t  t h e  e x t e n s i v e  i n j u r y  i n d i c a t e d  

by t h e  r e c o r d s  of D r .  F l y n n  would p r o b a b l y  n o t  b e  c a u s e d  by a 

minor  movement of a n  a u t o m o b i l e  ( R  2 U- Y ) .  

D r .  VerVoor t  a d m i t t e d  t h a t  h e  was r e l y i n g  upon t h e  

s t a t e m e n t s  of Mrs. Rhodes t h a t  she  d i d  n o t  have pain  i n  her: n e c k ,  

back or knee  before  t h e  a c c i d e n t  i n  c o n c l u d i n g  t h a t  t h e r e  was a 

pe rmanen t  i n j u r y  from t h e  a c c i d e n t  ( R  2V, 2X). 

D r .  F l y n n  t e s t i f i e d  t h a t  h e  d i d  n o t  recall h a v i n g  pro- 

c u r e d  t h e  emergency room r e c o r d s  or any  o t h e r  p r io r  r e c o r d s  of 

t h e  t r e a t m e n t  of Mrs. Rhodes.  A f r a c t u r e  i n  t h e  l e f t  knee  was 

f i r s t  s e e n  on X- rays t a k e n  September  21, 1988, with another type 

of i n t e r n a l  f r a c t u r e  b e i n g  f i r s t  n o t i c e d  a t  s u r g e r y .  H e  s a i d  

t h a t  t h e r e  was no way t h a t  h e  c o u l d  t e l l  from t h e  X- rays or 

s u r g e r y  when t h e  i n j u r y  t o  t h e  knee  o c c u r r e d  ( R  34-35). 

0 

D r .  F l y n n  a l s o  sa id  t h a t  t h e r e  was n o  way t h a t  h e  c o u l d  

t e l l  f rom h i s  e x a m i n a t i o n s ,  t h e  X- rays o r  o t h e r  tests when Mrs. 

Rhodes began  h a v i n g  d i f f i c u l t y  w i t h  any  of  t h e  p o r t i o n s  of h e r  

body a b o u t  which s h e  compla ined  t o  him. H e  b a s e d  h i s  c o n c l u s i o n s  

on what  s h e  t o l d  him ( R  41). 

I n  a d i s c o v e r y  d e p o s i t i o n  Mrs. Rhodes testified t h a t  

s h e  had no trouble w i t h  h e r  back  or  k n e e s ,  a n y  o t h e r  i n j u r y  t h a t  

required t r e a t m e n t  f rom a d o c t o r ,  or had e v e r  compla ined  t o  D r .  
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J a n k a u s k a s  a b o u t  p a i n  i n  h e r  back,  neck  or  

a c c i d e n t  ( T  2 4 4 ) .  

I n  a second  discovery d e p o s i t i o n  

k n e e s  b e f o r e  t h e  

MPS. Rhodes a d m i t t e d  

t h a t  s h e  had l e f t  h e r  j ob  i n  t h e  h o u s e k e e p i n g  d e p a r t m e n t  a t  

S a c r e d  Heart Hospi ta l  b e c a u s e  she had been h i t  i n  t h e  l e g  w i t h  a 

b u f f e r  and knocked down ( T  2 4 5 ) .  

She  t e s t i f i e d  a t  t r i a l  on c r o s s- e x a m i n a t i o n  t h a t  s h e  

had n o t  been  s e e n  by D r .  K n e f e l y  for s e i z u r e s  as e a r l y  a s  1976 .  

She  a d m i t t e d  a t  t r i a l  t h a t  s h e  had b e e n  knocked backwards by t h e  

i n c i d e n t  w h i l e  she was working  a t  S a c r e d  Heart Hospi ta l ,  b u t  s h e  

d e n i e d  h a v i n g  r e p o r t e d  any  f a i n t i n g  or f a l l i n g  o u t  spe l l s  a f t e r  

t h a t  (T 192-193). 
0 She  admi t t ed  a t  t r i a l  h a v i n g  b e e n  referred t o  d o c t o r s  

a t  Lakeview C e n t e r  f o l l o w i n g  t h e  i n j u r y  a t  S a c r e d  Heart Hospi ta l ,  

b u t  s h e  d e n i e d  knowing t h a t  t h e  d o c t o r s  were t a l k i n g  a b o u t  

s e i z u r e s ,  f a i n t i n g  spells or falling out. She  said that s h e  d i d  

n o t  remember making a n  a p p l i c a t i o n  t o  t h e  s t a t e  for d i s a b i l i t y  

b e n e f i t s  i n  1 9 7 8  b e c a u s e  of a r t h r i t i s  and s e i z u r e s  (T 193-194) .  

I n c l u d e d  i n  t h e  r e c o r d s  of t h e  M e d i c a l  C e n t e r  C l i n i c ,  

p l a i n t i f f s '  e x h i b i t  1 9 ,  are documents  p r e p a r e d  i n  1978 i n  

c o n n e c t i o n  w i t h  a n  a p p l i c a t i o n  f o r  d i s a b i l i t y  b e n e f i t s  s u b m i t t e d  

by E l o u i s e  Rhodes.  They i n c l u d e  a l e t t e r  from t h e  F l o r i d a  

Depa r tmen t  of H e a l t h  & R e h a b i l i t a t i v e  S e r v i c e s  da ted  O c t o b e r  31,  

1978 ,  t o  D r .  James Brown t h a t  s t a ted  t h a t  Mrs. Rhodes was 
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a l l e g i n g  d i s a b i l i t y  d u e  t o  a r t h r i t i s  and s e i z u r e s .  The r epor t  of 
0 

h i s  e x a m i n a t i o n  by D r .  Brown d a t e d  November 16, 1978, g a v e  t h e  

d e s c r i p t i o n  of Mrs. Rhodes of t h o s e  "fits" as b e i n g  a per iod  of 

c o n f u s i o n  and a p p a r e n t  l o s s  of c o n s c i o u s n e s s .  

t h a t  h i s  e x m a i n a t i o n  was e s s e n t i a l l y  n e g a t i v e .  

D r .  Brown reported 

Those records a l s o  c o n t a i n e d  a d d i t i o n a l  documents  pre- 

pared i n  1976  i n c l u d i n g  a c o n s u l t a t i o n  r e p o r t  t h a t  was a part of 

a B a p t i s t  Hospi ta l  record made by D r .  Tho rn ton  a t  t h e  r e q u e s t  of 

D r .  K n e f e l y .  D r .  Tho rn ton  e x p r e s s e d  s e r i o u s  d o u b t  t h a t  t h e r e  was 

a s e i z u r e  d i s o r d e r .  

D r .  J a n k a u s k a s  t e s t i f i e d  by d e p o s i t i o n  t h a t  when h e  saw 

M r s .  Rhodes i n  h i s  o f f i c e  on September  11, 1981,  s h e  was 

c o m p l a i n i n g  of low back p a i n .  His e x a m i n a t i o n  r e v e a l e d  

t e n d e r n e s s  and spasm i n  t h a t  area.  

a limp f a v o r i n g  h e r  l e f t  l e g  (R 51-52).  

Mrs. Rhodes was w a l k i n g  w i t h  

Whi l e  t h e  d e p o s i t i o n  of D r .  J a n k a u s k a s  was b e i n g  t a k e n "  

h e  a l s o  had a v a i l a b l e  a copy  of t h e  o u t p a t i e n t  c l i n i c  r e c o r d s  

f rom U n i v e r s i t y  Hospi ta l .  R e f e r r i n g  t o  t h o s e  r e c o r d s ,  h e  

t e s t i f i e d  t h a t  Mrs. Rhodes had b e e n  s e e n  on J u l y  7" 1980 ,  w i t h  

c o m p l a i n t s  of p a i n  i n  her back and s i d e  f o r  t h r e e  w e e k s .  On 

November 15 ,  1 9 7 6 ,  s h e  had b e e n  c o m p l a i n i n g  o f  numbness and p a i n  

on t h e  l e f t  s i d e  of h e r  head  and neck  a11 t h e  way down t o  h e r  

h i p .  On December 5, 1977, s h e  was c o m p l a i n i n g  of p a i n  i n  h e r  
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b a c k ,  s h o u l d e r s ,  h i p s  and r i g h t  foot r a d i a t i n g  u p  t o  t h e  knee  (R 

54- 56)  . 
On A p r i l  9 ,  1 9 8 4 ,  s h e  was c o m p l a i n i n g  of p a i n  in t h e  

l e f t  l e g .  She was a l s o  c o m p l a i n i n g  o f  l e f t  l e g  p a i n  on October 

2 4 ,  1 9 8 4 ,  and a g a i n  on October 2 9 ,  1985.  I n  Augus t  o f  1986  s h e  

was c o m p l a i n i n g  of back p a i n ,  among o t h e r  t h i n g s  (R 58- 59) .  

J u n e  Merr i t t ,  t h e  d a u g h t e r  of K a t h l e e n  Browder who was 

claimed by M r s .  Rhodes t o  have  been  p a y i n g  h e r  $52.50 per d a y  f o r  

f i v e  d a y s  per w e e k ,  t e s t i f i e d  t h a t  Mrs. Browder d i e d  Apr i l  2 6 ,  

1990 .  M r s .  Merritt  had l i v e d  a b o u t  two or t h r e e  b l o c k s  f rom M r s .  

Browder 's  home f o r  1 0  y e a r s .  Mrs. Merritt had m e t  E l o u i s e  Rhodes 

a t  h e r  m o t h e r ' s  home. She  was u n a b l e  t o  s a y  when Mrs. Rhodes 

began  work ing  for h e r  mo the r .  

Mrs. Browder had maid s e r v i c e  f o r  y e a r s .  The maid 

would be a t  w o r k  f o r  two m o r n i n g s  o r  two a f t e r n o o n s  per w e e k .  

The same t h i n g  would h a v e  b e e n  t rue  of E l o u i s e  Rhodes.  The 

no rma l  r a t e  of pay  f o r  t h a t  t y p e  of maid s e r v i c e  was $5.00 per 

hour .  Mrs. Merritt  said t h a t  h e r  mother  would h a v e  paid t h e  

g o i n g  r a t e  or  less ( f a r  less t h a n  Mrs. Rhodes c l a i m e d )  f o r  t h a t  

t y p e  of  s e r v i c e .  T h e r e  were no  r e c o r d s  of t h e  amounts  paid (T 

255-258). Mrs. Rhodes a d m i t t e d  that she had n e v e r  f i l e d  a n  

income t a x  r e t u r n  (T  1 8 4 ) .  
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ISSUE PRESENTED 

The i s sue  p r e s e n t e d  t o  t h i s  c o u r t  by t h e  o p i n i o n  of t h e  

d i s t r i c t  c o u r t  of a p p e a l  is w h e t h e r  a j u r y  may choose  n o t  t o  

a c c e p t  t h e  o p i n i o n  of a p h y s i c i a n  i f  t h e  j u r y  c o n c l u d e s  t h a t  t h e  

p l a i n t i f f ' s  s t a t e m e n t s  upon which t h e  o p i n i o n  is based a re  

e r r o n e o u s .  

SUMMARY OF THE ARGUMENT 

The p l a i n t i f f s '  motion f o r  new t r i a l  ( R  7 4 )  was i n  

e s s e n c e  based upon a c o n t e n t i o n  t h a t  t h e  v e r d i c t  was c o n t r a r y  t o  

t h e  m a n i f e s t  w e i g h t  of t h e  ev idence .  I n  ho ld ing  t h a t  t h e  motion 

should  have been g r a n t e d ,  t h e  D i s t r i c t  C o u r t  of Appeal ,  F i r s t  

D i s t r i c t ,  adopted  a special  r u l e  i n  regard t o  e x p e r t  medical 

t e s t imony  i n  motor v e h i c l e  cases. It h a s  r easoned  t h a t  the 

special  r u l e  ar ises  from t h e  s p e c i a l  r e q u i r e m e n t  f o r  t h e  award of 

non-economic damages c o n t a i n e d  i n  S e c t i o n  627.737, F l o r i d a  

S t a t u t e s  ( 1 9 9 1 ) .  Under t h a t  p r o v i s i o n ,  non-economic damages c a n  

be awarded o n l y  i f  there  is a pa r t i cu l a r  type of i n j u r y .  The 

t y p e  invo lved  i n  this and o t h e r  s imilar  cases is described i n  

§627.737(2)(b) as a "permanent i n j u r y  w i t h i n  a r e a s o n a b l e  degree 

of medical p r o b a b i l i t y ,  o t h e r  t h a n  s c a r r i n g  or d i s f i g u r e m e n t . "  

E x p e r t  medical t e s t imony  is needed t o  meet t h e  s t a t u t o r y  

requ i rement .  The  d i s t r i c t  c o u r t  concluded t h a t  u n l e s s  t h e  

p h y s i c i a n  r e n d e r i n g  s u c h  an  o p i n i o n  a g r e e s  t o  r e t r ac t  i t  i f  t h e  

0 
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s t a t e m e n t s  from t h e  p l a i n t i f f  upon wh ich  t h e  p h y s i c i a n  r e l i e s  i n  

a r r i v i n g  a t  h i s  o p i n i o n  are  e r r o n e o u s ,  a j u r y  may n o t  re jec t  t h e  

o p i n i o n .  

E x p e r t  o p i n i o n s  i n  a u t o m o b i l e  i n j u r y  cases s h o u l d  n o t  

be p u t  i n t o  a specia l  c a t e g o r y .  I t  is a wel l- establ ished 

p r i n c i p l e  of F l o r i d a  law t h a t  a j u r y  may decide t o  re jec t  a n  

e x p e r t  o p i n i o n ,  i n c l u d i n g  a medical o p i n i o n ,  i f  it c o n c l u d e s  t h a t  

t h e  f a c t u a l  a s s u m p t i o n s  upon which t h e  o p i n i o n  is based are  

e r r o n e o u s .  Chomo nt v .  Ward, 1 0 3  So.2d 635 (F la .  1 9 5 8 ) ;  Shaw v. 

P u l e o ,  1 5 9  So.2d 641 (F la .  1964). 

There i s  no  r e a s o n  t o  e s t a b l i s h  a specia l  r u l e  on 

medical o p i n i o n s  when a p p l y i n g  t h e  F l o r i d a  Automobi le  R e p a r a t i o n s  

Reform A c t .  T h e  j u r y  s h o u l d  be j u s t  a s  f ree  i n  t h a t  t ype  of case 
e 

t o  reject  a n  e x p e r t  o p i n i o n  a s  i t  i s  i n  a n y  o t h e r  type of case. 

The d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of Appeal, F i r s t  D i s t r i c t ,  

o r d e r i n g  a new t r i a l  s h o u l d  be r e v e r s e d .  

ARGUMENT 

T h e  d i s t r i c t  c o u r t  of appeal p u r p o r t e d  t o  rely upon i t s  

e a r l i e r  d e c i s i o n  i n  Morey V .  Harser , 541 So.2d 1285 (F la .  1st DCA 

1989), r e v .  d e n .  551 So.2d 461 (F la .  1 9 8 9 ) .  I t  q u o t e d  t h e  

e s s e n c e  of i t s  h o l d i n g  i n  Morev i n  i t s  o p i n i o n  i n  t h i s  case, 

Rhodes W k o l d  , 588 So.2d 267, 268 ( F l a .  1st DCA 1991)  as  

follows : 
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Because  t h e  p l a i n t i f f  c a n n o t  s a t i s f y  t h i s  
r e q u i r e m e n t  w i t h o u t  p r e s e n t i n g  e x p e r t  m e d i c a l  
t e s t i m o n y ,  when t h e  p l a i n t i f f  d o e s  p r e s e n t  
s u c h  t e s t i m o n y  and i t  r e m a i n s  m a t e r i a l l y  un- 
c o n t r a d i c t e d ,  a i u r v ,  W i c t  of no  s e r m a n e n t  
Jniurv-1 be found  t o  

n 
be c o n t r a r v  t o  the 

t h e  aranting of a new UhL... Even t h o u g h  
1 
appellee d e m o n s t r a t e d  t h a t  t h e  m e d i c a l  
h i s t o r y  on which t h e  d o c t o r s  b a s e d  t h e i r  
o p i n i o n  was i n  p a r t  i n a c c u r a t e l  n e i t h e r  
doc tor  o p i n e d  t h a t  t h e  a d d i t i o a n l  m e d i c a l  
h i s t o r y  would c a u s e  him t o  c h a n g e  h i s  o p i n i o n  
r e g a r d i n g  t h e  pe rmanen t  n a t u r e  of t h e  
i n j u r i e s  s u f f e r e d  by t h e  p l a i n t i f f .  Doctor 
S h a r f  was n o t  e v e n  a s k e d  w h e t h e r  s u c h  h i s t o r y  
of p r i o r  i n j u r y  would a f f ec t  h i s  o p i n i o n .  
Thus,  t h e i r  o p i n i o n s  t h a t  p l a i n t i f f  s u s t a i n e d  
a pe rmanen t  i n j u r y  as  a r e s u l t  of t h e  
a c c i d e n t  were e s s e n t i a l l y  u n c o n t r a d i c t e d  
d e s p i t e  some seeming  i n c o n s i s t e n c i e s  i n  t h e  
t e s t i m o n y .  

. .  

a The e m p h a s i s  was added by t h e  d i s t r i c t  c o u r t  of appeal i n  Rhodes. 

The d i s t r i c t  c o u r t  a l s o  r e l i e d  upon i t s  i n t e r p r e t a t i o n  

of Scar fone V .  Maa a Id i, 522  So.2d 902 ( F l a .  3d DCA 1988) , r ev .  

d e n .  531 So.2d 1353 (Fla. 1 9 8 8 ) .  I n  t h a t  case t h e  T h i r d  D i s t r i c t  

o r d e r e d  a new t r i a l ,  h o l d i n g  t h e  j u r y  f i n d i n g  of no pe rmanen t  

i n j u r y  a g a i n s t  t h e  m a n i f e s t  w e i g h t  o f  t h e  e v i d e n c e .  However, i n  

t h a t  case t h e  c o u r t  d e s c r i b e d  t h e  m e d i c a l  e v i d e n c e  as fo l lows :  

S u f f i c e  i t  t o  s a y ,  however ,  t h a t ,  among o t h e r  
t h i n g s ,  t h e  p l a i n t i f f  s u f f e r e d  p e r m a n e n t l y  
b r o k e n  t e e t h ,  a f r a c t u r e d  f o r e a r m  r e q u i r i n g  
s u r g e r y  which l e f t  t h r e e  pe rmanen t  s t a i n l e s s  
s t e e l  screws i n  h i s  bone ,  and  a f o u r - i n c h -  
l o n g ,  t h r e e- e i g h t h- i n c h  wide s u r g i c a l  scar on 
h i s  forearm a s  a r e s u l t  of t h i s  s u r g e r y ;  t h e  
d e f e n d a n t s ,  on t h e  o t h e r  hand ,  offered no  
c o n t r a r y  medical e v i d e n c e .  

11 



T h a t  case c e r t a i n l y  does  n o t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  a 

j u r y  is p r o h i b i t e d  f rom c h o o s i n g  n o t  t o  accept a m e d i c a l  o p i n i o n  

based upon e r r o n e o u s  s t a t e m e n t s  made by t h e  p l a i n t i f f .  

I t  i s  n e c e s s a r y  t o  r e v i e w  t h e  e v i d e n c e  t h a t  was i n  t h e  

record b e f o r e  t h e  d i s t r i c t  c o u r t  of appeal i n  t h i s  case. M r s .  

Rhodes compla ined  t o  Dr. F l y n n  and Dr. V e r V o o r t  a b o u t  t h r e e  

separate p o r t i o n s  of h e r  body--her neck, h e r  back and h e r  l e f t  

leg. The main t r e a t i n g  p h y s i c i a n ,  D r .  Flynnl t e s t i f i e d  t h a t  X- 

r a y s  and v i s u a l  o b s e r v a t i o n  a t  s u r g e r y  showed two f ractures  i n  

t h e  l e f t  knee  of Mrs. Rhodes.  One of them was a c h i p  f rac ture  

and t h e  o t h e r  was i n  t h e  area where  t h e  k n e e c a p  and t h i g h  bone  

are.  D r .  F l y n n  s a i d  t h a t  t h o s e  i n j u r i e s  were " v e r y  f o c a l ,  which  

means as if it had had s o m e t h i n g  h i t  i t  d i r e c t l y . "  He went  on t o  
c 

s a y  t h a t  t h e  c a u s e  of t h e  f r a c t u r e  would have  t o  be trauma, "and 

from t h e  h i s t o r y  s h e  g a v e  m e  the o n l y  t r auma  t h a t  s h e  knew of or 

a t  least s h e  related t o  m e  was t h e  a u t o m o b i l e  a c c i d e n t ' '  (R 21). 

However, Mrs. Rhodes d i d  n o t  report  any  i n j u r y  t o  h e r  

knee  t o  t h e  emergency room a t t e n d a n t s  a t  e i t h e r  U n i v e r s i t y  

Hospital, t o  which s h e  went  on t h e  a f t e r n o o n  of t h e  a c c i d e n t ,  or 

Sacred Heart Hospi ta l ,  t o  which s h e  went  t h e  f o l l o w i n g  n i g h t .  

F u r t h e r m o r e ,  almost one  month e l a p s e d  be tween  t h e  da t e  of t h e  

a c c i d e n t  and h e r  f i r s t  v i s i t  t o  t h e  o f f i c e  of D r .  F lynn .  The 

c h i p  f rac ture  was f i r s t  r e v e a l e d  by a n  X-ray t a k e n  almost one 

month a f t e r  t h a t ,  and D r .  F l y n n  c o u l d  n o t  t e l l  e i t h e r  f rom t h e  X- 
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r a y  or h i s  o b s e r v a t i o n  a t  s u r g e r y  a n y t h i n g  a b o u t  how o ld  t h e  
0 

f r a c t u r e s  were ( R  3 4- 3 5 ) .  

As f a r  as t h e  neck  and back c o m p l a i n t s  were c o n c e r n e d ,  

D r .  F l y n n  s a i d  t h a t  i t  was o b v i o u s  from t h e  X- rays t h a t  s h e  had 

p r e - e x i s t i n g  a r t h r i t i s  i n  b o t h  of t h o s e  areas. I n  assuming  t h a t  

t h e r e  was some a g g r a v a t i o n  of t h o s e  c o n d i t i o n s ,  h e  had a c c e p t e d  

t h e  s t a t e m e n t  of Mrs. Rhodes t h a t  s h e  had n o t  had any  d i f f i c u l t y  

w i t h  t h o s e  areas b e f o r e  t h e  a c c i d e n t .  D r .  F l y n n  g a v e  t h e  

f o l l o w i n g  a n s w e r s  t o  q u e s t i o n s  on c r o s s- e x a m i n a t i o n  ( R  3 3 ) :  

Q I s n ' t  i t  q u i t e  l i k e l y  t h a t  h e r  a r t h r i -  
tis was p r o g r e s s i n g  o v e r  t h e  years  as s h e  
c a r r i e d  o u t  t h o s e  a c t i v i t i e s ?  

A I n  h e r  lower back  I t h i n k  t h e r e ' s  a 
good c h a n c e  t h a t  t h a t  may be t rue ,  as w e l l  as 
i n  h e r  knee .  Her n e c k ,  it may n o t  be a 
f ac to r .  

Q All r i g h t .  You d i d n ' t  h a v e  a n  oppor-  
t u n i t y  t o  check  the r a n g e s  of mo t ion  or a n y  
x- r a y s  o r  do any  o t h e r  tests on Mrs. Rhodes 
before Augus t  9 t h ,  1988,  d i d  you ,  Doctor? 

A No, s i r .  

Q So you d o n ' t  h a v e  any  way of knowing 
what  h e r  p e r c e n t a g e  of  impa i rmen t  was before 
t h e  a u t o m o b i l e  a c c i d e n t ,  d o  you? 

A Only what  s h e  t o l d  m e .  

Q And t h a t ' s  what  y o u ' r e  b a s i n g  y o u r  con-  
c l u s i o n  on t h a t  t h e r e  was some a g g r a v a t i o n  of  
h e r  p r e e x i s t i n g  c o n d i t i o n s ,  what  s h e  t o l d  
you? 

A What s h e  t o l d  m e .  
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I n  t h e  t r i a l  c o u r t  t h e  p l a i n t i f f s  based t h e i r  a rgument  

on Morev V .  HarDer , 541 So.2d 1285 (Fla. 1st DCA 1 9 8 9 ) .  Two 

a r g u m e n t s  were made i n  t h a t  c a s e - - t h a t  a v e r d i c t  s h o u l d  have  been  

d i r e c t e d  f o r  t h e  p l a i n t i f f  on t h e  i s s u e  of pe rmanen t  i n j u r y  o r  

a l t e r n a t i v e l y  t h a t  t h e  e v i d e n c e  e n t i t l e d  t h e  p l a i n t i f f  t o  a new 

t r i a l  on t h a t  i s s u e .  The d i s t r i c t  c o u r t  a g r e e d  w i t h  t h e  s econd  

a rgument  and r e j e c t e d  t h e  f i r s t .  

The p l a i n t i f f  a d m i t t e d  t o  a p r i o r  f r a c t u r e  of h i s  r i g h t  

wrist and two p r io r  i n j u r i e s  t o  his back .  Tes t imony of t h r e e  

o r t h o p e d i c  s u r g e o n s  was p r e s e n t e d .  One of them concluded t h a t  

t h e r e  were c o n d i t i o n s  i n  t h e  p l a i n t i f f ' s  neck  t h a t  were pe rmanen t  

b u t  p r e - e x i s t e d  t h e  a c c i d e n t .  H e  was n o t  s u r e  w h e t h e r  t h e r e  had 

been  a n  a g g r a v a t i o n  of  one  of t h e  p r e - e x i s t i n g  c o n d i t i o n s .  H e  
0 

a l s o  s a i d  t h a t  t h e  a c c i d e n t  had c a u s e d  f r a c t u r e s  of two b o n e s  i n  

t h e  p l a i n t i f f ' s  r i g h t  wrist. 

The second  o r t h o p e d i s t  t e s t i f i e d  t h a t  b a s e d  upon t h e  

h i s t o r y  h e  had c o n c l u d e d  t h a t  t h e r e  was a pe rmanen t  i n j u r y  t o  t h e  

neck  and back from t h e  a c c i d e n t .  H e  a l s o  c o n c l u d e d  t h a t  t h e r e  

was no pe rmanen t  i n j u r y  t o  t h e  wr i s t  from t h e  a c c i d e n t .  

The t h i r d  o r t h o p e d i c  s u r g e o n  found  problems i n  b o t h  

wrists that h e  r e l a t e d  t o  t h e  a c c i d e n t  as  w e l l  as a g g r a v a t i o n  of 

t h e  p r e - e x i s t i n g  back  p rob lems .  

The s econd  o r t h o p e d i c  s u r g e o n  was asked w h e t h e r  h i s  

o p i n i o n  would c h a n g e  if h e  were t o l d  t h a t  t h e  p l a i n t i f f  had n e c k ,  
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back and wrist problems b e f o r e  t h e  a c c i d e n t ,  t o  which h e  

r e sponded  t h a t  h e  would n o t  be able  t o  g i v e  a n  o p i n i o n  as t o  wha t  

p e r c e n t a g e  of impa i rmen t  came from what  s o u r c e  b u t  t h a t  a 

d i f f e r e n t  h i s t o r y  would n o t  c h a n g e  h i s  o p i n i o n  w i t h  r e g a r d  t o  t h e  

permanency.  The t h i r d  o r t h o p e d i c  s u r g e o n  was n o t  asked w h e t h e r  a 

h i s t o r y  of p r i o r  i n j u r y  t o  t h e  wris t  would c h a n g e  h i s  o p i n i o n  

r e g a r d i n g  t h e  permanency of  t h e  i n j u r y  c a u s e d  by t h e  a c c i d e n t .  

The jury found  t h a t  t h e r e  was n o t  a pe rmanen t  i n j u r y  a s  

a r e s u l t  of t h e  a c c i d e n t .  The p l a i n t i f f l s  mo t ion  f o r  new t r i a l  

w a s  d e n i e d .  

The h o l d i n g  o f  t h e  F i r s t  D i s t r i c t  was t h a t  s i n c e  t h e  

s t a t u t e  r e q u i r e s  proof of pe rmanen t  i n j u r y  w i t h i n  a r e a s o n a b l e  0 
d e g r e e  of medical p r o b a b i l i t y ,  t h a t  r e q u i r e m e n t  c a n n o t  be s a t i s -  

f i e d  w i t h o u t  p r e s e n t i n g  e x p e r t  medical t e s t i m o n y .  The c o u r t  a l s o  

s a i d  t h a t  i f  t h e  m e d i c a l  t e s t i m o n y  r e m a i n s  " m a t e r i a l l y  u n c o n t r a-  

d i c t e d "  a f i n d i n g  of no pe rmanen t  i n j u r y  w i l l  be c o n t r a r y  t o  t h e  

m a n i f e s t  w e i g h t  of t h e  e v i d e n c e  and w i l l  r e q u i r e  a new t r i a l .  

T h e r e  may have  been  j u s t i f i c a t i o n  f o r  t h e  c o u r t ' s  

o r d e r i n g  a new t r i a l  i n  Marev b a s e d  upon i t s  summary of t h e  

e v i d e n c e  found  a t  p a g e  1288 a s  f o l l o w s :  

T u r n i n g  t o  t h i s  case, b o t h  Drs. 
F l i n c h b a u g h  and S h a r f  t e s t i f i e d  t h a t  appel- 
l a n t  s u s t a i n e d  a pe rmanen t  i n j u r y  r e l a t e d  t o  
t h e  a c c i d e n t .  A l though  D r .  F l i n c h b a u g h  
o p i n e d  t h a t  t h e  pe rmanen t  i n j u r i e s  related t o  
t h e  neck  and b a c k ,  and Dr. S h a r f  f e l t  t h e  
i n j u r y  t o  t h e  wrist was pe rmanen t ,  D r .  
F l i n c h b a u g h ' s  and Dx. S h a r f ' s  t e s t i m o n y  w a s  
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n o t  i n c o n s i s t e n t  f o r  t h e  r e a s o n s  s t a t ed  
above .  (See f n .  1) Even though  appellee 
d e m o n s t r a t e d  t h a t  t h e  medical h i s t o r y  on 
which  t h e  d o c t o r s  based the i r  o p i n i o n  was i n  
p a r t  i n a c c u r a t e ,  n e i t h e r  doc tor  o p i n e d  t h a t  
t h e  a d d i t i o n a l  medical h i s t o r y  would c a u s e  
h i m  t o  change  h i s  o p i n i o n  r ega rd ing  t h e  
pe rmanen t  n a t u r e  of t h e  i n j u r i e s  s u f f e r e d  by 
t h e  p l a i n t i f f .  D r .  S h a r f  was n o t  e v e n  asked  
whe the r  s u c h  h i s t o r y  of p r io r  i n j u r y  would 
affect  h i s  o p i n i o n .  Thus,  t h e i r  o p i n i o n s  
t h a t  p l a i n t i f f  s u s t a i n e d  a pe rmanen t  i n j u r y  
a s  a r e s u l t  of t h e  acc iden t  were e s s e n t i a l l y  
u n c o n t r a d i c t e d  desp i te  some seeming  incon-  
s i s t e n c i e s  i n  t h e  t e s t i m o n y .  Because  t h e  
medical t e s t i m o n y  of permanency was n o t  based 
upon an  a c c u r a t e  f a c t u a l  predicate, we f i n d  
t h e  h o l d i n g  i n  M g r t i n  V .  Youna i n a p p l i c a b l e  
t o  t h e  f a c t s  of t h i s  case and c o n c l u d e  t h a t  
t h e  c o u r t  d i d  n o t  e r r  i n  r e f u s i n g  t o  d i r ec t  a 
v e r d i c t  for a p p e l l a n t  on  t h i s  i s s u e .  We do 
h o l d ,  however ,  t h a t  because t h e  medical 
e v i d e n c e ,  a l t h o u g h  based on  a n  i n a c c u r a t e  
predicate,  was u n c o n t r o v e r t e d  on t h i s  record, 
t h e  j u r y ' s  v e r d i c t  f i n d i n g  no  pe rmanen t  
i n j u r y  was c o n t r a r y  t o  t h e  m a n i f e s t  w e i g h t  of 
t h e  e v i d e n c e  under  the a u t h o r i t y  of m f o n e  
v. Maaaldi. 

The F i r s t  Dist r ic t  h a s  now e x t e n d e d  t h e  r u l e  t h a t  it 

adopted i n  Msxey t o  carve o u t  a n  e x c e p t i o n  t o  t h e  r u l e  on t h e  

h a n d l i n g  of medical o p i n i o n  t e s t i m o n y  i n  "no  f a u l t "  cases. The 

d i f f e r e n c e  be tween  t h e  e v i d e n c e  found  by t h e  c o u r t  i n  Norev v.  

B r m r  and t h e  e v i d e n c e  p r e s e n t e d  t o  t h e  j u r y  i n  this case i s  

o b v i o u s .  Both  D r .  F l y n n  and  D r .  VerVoort t e s t i f i e d  t h a t  t h e i r  

o p i n i o n s  as  t o  a pe rmanen t  i n j u r y  from t h i s  a c c i d e n t  were based 

upon t h e  h i s t o r y  g i v e n  t o  them by Mrs. Rhodes t h a t  s h e  had n o t  

had any  d i f f i c u l t y  w i t h  t hose  areas of h e r  body before  t h e  

a c c i d e n t  and t h a t  t h e  symptoms had begun a f t e r  t h e  a c c i d e n t .  
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A m p l e  e v i d e n c e  was p r e s e n t e d  t o  t h e  j u r y  t h a t  t h e  s t a t e m e n t s  made 

by M r s .  Rhodes were n o t  correct .  She  had compla ined  t o  

p h y s i c i a n s  a t  t h e  o u t p a t i e n t  c l i n i c  a t  U n i v e r s i t y  Hospi ta l  and t o  

D r .  J a n k a u s k a s  i n  h i s  o f f i c e  before  t h e  a c c i d e n t  a b o u t  problems 

w i t h  h e r  n e c k ,  back and l e f t  l e g .  She  had gone so f a r  as  t o  

apply f o r  d i s a b i l i t y  b e n e f i t s  some y e a r s  before  t h e  a c c i d e n t  

b e c a u s e  of t hose  c o m p l a i n t s .  

N e i t h e r  D r .  VerVoort n o r  D r .  F l y n n  had s e e n  Mrs. Rhodes 

before t h e  a c c i d e n t .  The j u r y  was amply j u s t i f i e d  i n  c o n c l u d i n g  

t h a t  t h e i r  e s s e n t i a l  a s s u m p t i o n  t h a t  there had b e e n  n o  symptoms 

b e f o r e  t h e  a c c i d e n t  was n o t  c o r r e c t .  O b v i o u s l y  a medical o p i n i o n  

t h a t  i s  n o t  based upon d i r ec t  o b s e r v a t i o n  and re l i es  upon a 

f ac tua l  a s s u m p t i o n  is no  better  t h e n  t h e  a c c u r a c y  of t h e  
0 

u n d e r l y i n g  a s s u m p t i o n .  

The r u l e  t h a t  c r e d i b i l i t y  of a w i t n e s s  i s  a matter f o r  

t h e  jury t o  d e t e r m i n e  h a s  been  appl ied i n  Florida t o  e x p e r t  

w i t n e s s e s  a t  l eas t  s i n c e  Chomont v.  Ward, 1 0 3  So.2d 635 (Fla.  

1 9 5 8 ) .  I n  t h a t  case t h e  j u r y  had r e t u r n e d  a v e r d i c t  f o r  t h e  

d e f e n d a n t  e v e n  though  i t  was rather c lear  t h a t  t h e  d e f e n d a n t  had 

been  n e g l i g e n t  i n  t h e  o p e r a t i o n  of h i s  automobile.  However, it 

was n o t  so  clear t h a t  t h e  p l a i n t i f f  had s u s t a i n e d  any  i n j u r y .  I n  

a f f i r m i n g  t h e  judgment  f o r  t h e  d e f e n d a n t ,  t h i s  c o u r t  p o i n t e d  t o  

t h e  r u l e  t h a t  t h e  c r e d i b i l i t y  of w i t n e s s e s  is for j u r y  

d e t e r m i n a t i o n .  I t  s a i d  a t  page 637: 
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Whi le  s e v e r a l  doctors t e s t i f i e d  a s  t o  some 
of t h e  a l l e g e d  p h y s i c a l  i n j u r i e s  i t  was shown 
i n  e a c h  i n s t a n c e  t h a t  t h e  d o c t o r s  r e n d e r e d  a 
c l i n i c a l  o p i n i o n  grounded  upon t h e  f a c t u a l  
h i s t o r y  r e l a t e d  by t h e  a p p e l l a n t .  T h i s  b e i n g  
soI  i f  t h e  j u r y  d i s b e l i e v e d  t h e  a p p e l l a n t ' s  
story, t h e n  h i s  en t i r e  claim for damages f o r  
p h y s i c a l  i n j u r i e s  c o l l a p s e d .  

The case t h a t  is c i t e d  most o f t e n  for t h i s  p r o p o s i t i o n  

i s  Shaw v. P U  , 1 5 9  Sa.2d 641 (Fla. 1964). T h i s  c o u r t  g r a n t e d  

c o n f l i c t  c e r t i o r a r i  i n  t h a t  case t o  r e v i e w  t h e  a c t i o n  of t h e  

F i r s t  D i s t r i c t  i n  o r d e r i n g  a new t r i a l  on damages. The j u r y  

awarded n o  damages.  The F i r s t  D i s t r i c t  i n  t h a t  case had a r r i v e d  

a t  t h e  c o n c l u s i o n  t h a t  t h e  t e s t i m o n y  of a t r e a t i n g  p h y s i c i a n  as 

t o  t h e  e x i s t e n c e  of a n  i n j u r y  c o u l d  n o t  be d i s r e g a r d e d  by t h e  

j u r y .  T h i s  c o u r t  h e l d  t h a t  t h e  F i r s t  D i s t r i c t  had confused  t h e  

r u l e  t h a t  r e q u i r e s  e x p e r t  m e d i c a l  t e s t i m o n y  i n  malpractice cases 

w i t h  t h e  s i t u a t i o n  i n  a n  o r d i n a r y  n e g l i g e n c e  case. T h i s  c o u r t  

s p e c i f i c a l l y  h e l d  t h a t  i n  a n  o r d i n a r y  n e g l i g e n c e  case t h e  j u r y  i s  

f ree  t o  accept or r e j ec t  t h e  t e s t i m o n y  of a medical e x p e r t  j u s t  

as i t  may accept or reject t h a t  of a n y  o t h e r  expert. 

p o i n t e d  o u t  t h a t  whe the r  t h e  o p i n i o n  was e x p r e s s e d  i n  r e s p o n s e  t o  

This c o u r t  

a h y p o t h e t i c a l  q u e s t i o n  or n o t ,  i f  t h e  j u r y  c o n c l u d e d  t h a t  t h e  

e x p e r t  medical w i t n e s s  was g i v i n g  o p i n i o n s  based upon e r r o n e o u s  

a s s u m p t i o n s ,  t h e  j u r y  was f r e e  t o  d i s r e g a r d  that t e s t i m o n y .  

T h e r e  have  b e e n  a number of appel la te  d e c i s i o n s  s i n c e  

Shaw u.P- t h a t  m e r e l y  c i t e  and follow it w i t h o u t  g i v i n g  any  

o t h e r  facts .  T h e r e  have  been  o t h e r s  i n  which  it c a n  be d e t e r -  
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mined from t h e  o p i n i o n  t h a t  t h e  c o u r t  is f o l l o w i n g  t h e  ru l e  t h a t  

a j u r y  may d i s r e g a r d  e x p e r t  medical t e s t i m o n y .  B u r t o n  V .  Powel 1, 

547 So.2d 330 (F la .  5 t h  DCA 1 9 8 9 ) ;  Westbrook V .  A l l  Points, 

I n c o r  Dor a ted  , 3 8 4  So.2d 973 ( F l a .  3d DCA 1 9 8 0 ) .  

I n  p o i n t i n g  o u t  t h a t  t h e  c o u r t  below s h o u l d  have  g i v e n  

a j u r y  i n s t r u c t i o n  on t h e  no  f a u l t  t h r e s h o l d ,  t h e  F i f t h  D i s t r i c t  

i n  Estate of Wallace v .  Fisher , 567 So.2d 505 (F la .  5 t h  DCA 1 9 9 0 )  

s t a t ed  i n  a f o o t n o t e  a t  page 509: 

The j u r y  is n o t  bound by l a w  t o  accept as 
t r u e  and correct  t h e  p l a i n t i f f ' s  e v i d e n c e  as 
t o  t h e  permanency of h e r  i n j u r i e s ,  whe the r  or 
n o t  t h a t  e v i d e n c e  is cont radic ted  by o t h e r  
e v i d e n c e .  

The r u l e  e x e m p l i f i e d  i n  Shaw v.  Puleo has b e e n  made a 

pa r t  of t h e  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  by t h e  i n c l u s i o n  
* 

of a specific reference t o  t h e  c r e d i b i l i t y  of e x p e r t  w i t n e s s e s .  

, 503  So.2d 319 ( F l a .  C i v i l  Cases . .  

1987). I t  is s e n s e l e s s  t o  se t  as ide  a v e r d i c t  b e c a u s e  t h e  j u r y  

followed t h a t  i n s t r u c t i o n .  

CO" 

T h e r e  is  n o  r e a s o n  t o  create  a special  r u l e  on t h e  

c r e d i b i l i t y  of e x p e r t  medical w i t n e s s e s  f o r  motor v e h i c l e  cases. 

The same rule s h o u l d  be appl ied i n  s u c h  cases a s  h a s  been  con-  

s i s t e n t l y  applied i n  n e g l i g e n c e  cases o t h e r  t h a n  medical m a l -  

practice cases. I f  there are c o n f l i c t s  from which  t h e  j u r y  c o u l d  
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d e t e r m i n e  t h a t  f a c t u a l  assumpt ions  made by t h e  medical exper t  i n  

a r r i v i n g  a t  an  o p i n i o n  are e r r o n e o u s ,  t h e  j u r y  may choose  t o  d i s -  

regard t h a t  o p i n i o n .  The  d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of 

Appeal, F i r s t  D i s t r i c t ,  under  r ev iew should  be quashed  w i t h  

d i r e c t i o n s  t o  a f f i r m  t h e  judgment of t h e  t r i a l  court. 
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