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STATEMENT OF THE CASE 

On Augus t  1 0 ,  1990 ,  t h e  s t a t e  a t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  Coun ty ,  F l o r i d a ,  f i l e d  a n  

e i g h t  c o u n t  i n f o r m a t i o n  c h a r g i n g  P e t i t i o n e r ,  STEVEN SALZMAN, w i t h  

two c o u n t s  of f o r g e r y ,  c o n t r a r y  t o  s e c t i o n  831.01, F l o r i d a  S t a t u t e s  

(19891,  two c o u n t s  of u t t e r i n g  a f o r g e d  i n s t r u m e n t ,  c o n t r a r y  t o  

s e c t i o n  831.02, F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  two c o u n t s  o f  p e t i t  t h e f t ,  

c o n t r a r y  t o  s e c t i o n  812 .14(2)  ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  and two 

c o u n t s  of  d e a l i n g  i n  s t o l e n  p r o p e r t y ,  c o n t r a r y  t o  s e c t i o n  812.019- 

(1) , F l o r i d a  S t a t u t e s  (1989)  . ( R  12-17) One c o u n t  of e a c h  c h a r g e  

a l l e g e d l y  o c c u r r e d  on J u n e  7 ,  1990 ,  and t h e  r e m a i n i n g  c o u n t  of e a c h  

c h a r g e  on J u n e  8 ,  1990.  ( R  12-17) 

The t r i a l  c o u r t  d e n i e d  M r .  S a l z m a n ' s  o r a l  mot ion  t o  d i s m i s s  

t h e  two c o u n t s  of d e a l i n g  i n  s t o l e n  p r o p e r t y .  ( R  31,  36-37, 46-47) 

On October 30 ,  1990 ,  M r .  Salzman p l e d  g u i l t y  t o  t h e  two f o r g e r y  

c h a r g e s  and t h e  two u t t e r i n g  c h a r g e s .  ( R  1 9 ,  47-51) M r .  Salzman 

a l s o  pled n o  c o n t e s t  t o  t h e  two d e a l i n g  i n  s t o l e n  p r o p e r t y  c h a r g e s ,  

s p e c i f i c a l l y  r e s e r v i n g  h i s  r i g h t  t o  appeal t h e  t r i a l  c o u r t ' s  d e n i a l  

of h i s  mo t ion  t o  d i s m i s s .  ( R  47-51) The t r i a l  c o u r t  found t h e  

mot ion  t o  d i s m i s s  d i s p o s i t i v e  as t o  b o t h  c o u n t s  of  d e a l i n g  i n  

s t o l e n  p r o p e r t y .  ( R  50) The s t a t e  a t t o r n e y  n o 1  p r o s s e d  t h e  two 

p e t i t  t h e f t  c h a r g e s .  ( R  54)  

0 

On October 30 ,  1990 ,  t h e  t r i a l  c o u r t  w i t h h e l d  a d j u d i c a t i o n  and 

p l a c e d  M r .  Salzman on t h r e e  y e a r s  p r o b a t i o n .  ( R  22-23, 53) M r .  

Salzman f i l e d  a t i m e l y  n o t i c e  of  appeal on November 2 ,  1990.  ( R  24- 

25)  0 1 



I n  a n  o p i n i o n  f i l e d  J a n u a r y  3 ,  1992 ,  t h e  Second D i s t r i c t  C o u r t  

of Appeal a f f i r m e d  M r .  S a l z m a n ' s  two c o n v i c t i o n s  f o r  d e a l i n g  i n  
a 

s t o l e n  p r o p e r t y .  The  Second D i s t r i c t  c i ted  Dixon v .  S t a t e  , 5 4 1  

So.2d 637 (F la .  1st DCA 1 9 8 9 ) ,  t o  ho ld  a d e f e n d a n t  who f o r g e s  and 

p e r s o n a l l y  c a s h e s  a s t o l e n  check  may b e  c o n v i c t e d  of d e a l i n g  i n  

s t o l e n  p r o p e r t y .  However, t h e  Second D i s t r i c t  e x p r e s s l y  r e c o g n i z e d  

i ts  h o l d i n g  c o n f l i c t s  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal 's  

h o l d i n g  i n  S ta te  v.  CamD, 579 So.2d 763 ( F l a .  5 t h  DCA 1 9 9 1 ) ,  

j u r i s d i c t i o n  acceDte d ,  N o .  78 ,085  ( F l a .  O c t .  1 5 ,  19911 ,  which is 

c u r r e n t l y  p e n d i n g  r e v i e w  i n  t h i s  C o u r t .  
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STATEMENT OF THE FACTS 

On March 22, 1 9 9 0 ,  Ronald and Mary Briere r e p o r t e d  t o  law 

e n f o r c e m e n t  and C & S Bank t h a t  s e v e r a l  of t h e i r  b l a n k  c h e c k s  had 

been  s t o l e n .  ( R  51) On J u n e  7, 1990,  M r .  Salzman e n t e r e d  a b r a n c h  

o f f i c e  of C & S Bank and p r e s e n t e d  one  of t h e s e  s t o l e n  c h e c k s ,  

number 140, p a y a b l e  t o  h i m s e l f  i n  t h e  amount of $75. ( R  1 6 ,  51) 

M r .  Salzman i d e n t i f i e d  h i m s e l f  u s i n g  h i s  own d r i v e r ' s  l i c e n s e  and 

t h e  bank t e l l e r  g a v e  him $75. ( R  51) 

On J u n e  8 ,  1 9 9 0 ,  M r .  Salzman e n t e r e d  a n o t h e r  b r a n c h  o f f i c e  of 

C & S Bank and p r e s e n t e d  c h e c k  number 142, p a y a b l e  t o  h i m s e l f  i n  

t h e  amount of $225. ( R  15, 51) M r .  Salzman i d e n t i f i e d  h i m s e l f  w i t h  

h i s  own d r i v e r ' s  l i c e n s e  and t h e  bank t e l l e r  g a v e  him $225. (R 51) 
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SUMMARY OF THE ARGUMENT 

I n  t h e  Second D i s t r i c t  C o u r t  of Appeal, --I. Salzman a r g u e d  

f o r g i n g  and c a s h i n g  a s t o l e n  c h e c k  d o e s  n o t  c o n s t i t u t e  d e a l i n g  i n  

s t o l e n  p r o p e r t y  as d e f i n e d  i n  s e c t i o n  812 .019(1)  , F l o r i d a  S t a t u t e s  

(19891,  b e c a u s e  h e  p e r s o n a l l y  used  t h e  s t o l e n  c h e c k s  f o r  t h e i r  

i n h e r e n t  and u l t i m a t e  p u r p o s e  r a t h e r  t h a n  t r a n s f e r r i n g  them t o  a 

t h i r d  p a r t y .  The Second D i s t r i c t  r e j e c t e d  M r .  Sa l zman ' s  a rgumen t  

by c i t i n g  Dixon v .  S t a t e  , 541  So.2d 637 (F la .  1st DCA 19891,  which  

h o l d s  c a s h i n g  s t o l e n  c h e c k s  does c o n s t i t u t e  d e a l i n g  i n  s t o l e n  

p r o p e r t y .  However , t h e  Second D i s t r i c t  e x p r e s s l y  s t a t e d  i t s  

h o l d i n g  c o n f l i c t s  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal's h o l d i n g  

i n  S t a t e  V. C-, 579 So.2d 763  (F la .  5 t h  DCA 1 9 9 1 ) ,  i u r i s d i c t i o n  

acceDte d ,  N o .  78 ,085  ( F l a .  O c t .  1 5 ,  1 9 9 1 ) ,  which  is c u r r e n t l y  

p e n d i n g  r e v i e w  i n  t h i s  C o u r t .  Because  t h e  i n s t a n t  i s s u e  i s  

c u r r e n t l y  pend ing  b e f o r e  t h i s  C o u r t  i n  Cam, and t h e  h o l d i n g s  of  

t h e  F i r s t  and Second D i s t r i c t s  c o n f l i c t  w i t h  t h a t  of t h e  F i f t h  

D i s t r i c t ,  t h i s  C o u r t  s h o u l d  g r a n t  d i s c r e t i o n a r y  c o n f l i c t  r e v i e w  of  

t h e  i n s t a n t  case. 

0 
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ARGUMENT 

ISSUE I 

WHETHER THIS COURT SHOULD GRANT 
DISCRETIONARY CONFLICT JURISDICTION 
TO REVIEW THE INSTANT CASE WHERE THE 
SECOND DISTRICT COURT OF APPEAL 
EXPRESSLY RECOGNIZES CONFLICT BE- 
TWEEN THE FIRST, SECOND, AND FIFTH 
DISTRICT COURTS OF APPEAL, AND THE 
INSTANT ISSUE I S  CURRENTLY PENDING 
REVIEW I N  THIS COURT I N  CAMP V. 
- I  STATE 579 S0.2D 763 (FLA. 5TH DCA 
1991)  JURISDICTION ACCEPTED NO. 
78 ,085  (FLA. OCT. 1 5 ,  1 9 9 1 ) ?  

M r .  Salzman r e s p e c t f u l l y  requests t h i s  Honorable c o u r t  t o  g a n t  

d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h e  i n s t a n t  case, Salzma n V .  S t a t e  I 

No. 91-00034 ( F l a .  2d DCA J a n u a r y  3,  1 9 9 2 ) ,  i n  which  t h e  Second 

D i s t r i c t  C o u r t  of Appeal h e l d  f o r g i n g  and p e r s o n a l l y  c a s h i n g  a 

s t o l e n  check  c o n s t i t u t e s  d e a l i n g  i n  s t o l e n  p r o p e r t y  a s  d e f i n e d  i n  
- 

s e c t i o n  8 1 2 . 0 1 9 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  Art ic le  V,  S e c t i o n  

3 ( b )  ( 3 )  of t h e  F l o r i d a  C o n s t i t u t i o n  and F l o r i d a  R u l e  of  Appellate 

P r o c e d u r e  9 .030(a )  ( 2 )  ( a )  (v) a u t h o r i z e  t h i s  C o u r t  t o  review a 

d e c i s i o n  of a D i s t r i c t  C o u r t  of Appeal which  e x p r e s s l y  and d i r e c t l y  

c o n f l i c t s  w i t h  a d e c i s i o n  of a n o t h e r  D i s t r i c t  C o u r t  on t h e  same 

q u e s t i o n  of law. 

I n  t h e  i n s t a n t  case, t h e  Second D i s t r i c t  C o u r t  o f  Appeal 

e x p r e s s l y  s t a t e d  i t s  h o l d i n g ,  and t h e  F i r s t  D i s t r i c t ' s  h o l d i n g  i n  

Dixon V .  S t a t e  , 541  So.2d 637 ( F l a .  1st DCA 1 9 8 9 ) ,  b o t h  c o n f l i c t  

w i t h  t h a t  of t h e  F i f t h  D i s t r i c t  C o u r t  o f  appeal i n  C - i t  

579 So.2d 763 ( F l a .  5 t h  DCA 1 9 9 1 ) ,  i u r i s d i c t i o n  ac cepte d ,  N o .  - 78,085 ( F l a .  O c t .  1 5 ,  1 9 9 1 ) ,  which  h o l d s  f o r g i n g  and p e r s o n a l l y  



c a s h i n g  a s t o l e n  c h e c k  d o e s  n o t  c o n s t i t u t e  d e a l i n g  i n  s t o l e n  

p r o p e r t y .  T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  g r a n t  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e s o l v e  t h e  c u r r e n t  c o n f l i c t  be tween t h e  F i r s t ,  

Second,  and F i f t h  D i s t r i c t  C o u r t s  of Appeal on t h e  i s s u e  c u r r e n t l y  

pend ing  b e f o r e  t h i s  C o u r t  i n  CamD. 

6 



CONCLUSION 

Based upon t h e  f o r e g o i n g  a u t h o r i t y  and a rgumen t ,  M r .  Salzman 

r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorab le  C o u r t  t o  g r a n t  d i s c r e t i o n a r y  

c o n f l i c t  j u r i s d i c t i o n ,  p u r s u a n t  t o  F l o r i d a  Ru le  of Appel la te  

P r o c e d u r e  9.120. 
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 

MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 
- SECOND DISTRICT - 

1 STEVEN SALZMAN, 

V. 

Appellant, 
1 - -_ ) . Case No. 91-00034 

- Opinion filed January 3 ,  1992. 
0 

Appeal from the Circuit Court 
for Hillsborough County; Susan 
C. Bucklew, Judge. 

Received By 

JAN - 3 1992 
A D P ~ I ~ I ~ ~  Division 

Public Defenders Ofice 

James Marion Moorman, Public 
Defender, and Timothy A. Hickey, 
Assistant Public Defender, Bartow, for Appellant. 

Robert A. Butterworth, Attorney 
General, Tallahassee; Brenda S. 
Taylor, Assistant Attorney 
General, Tampa; and Consuelo 
Maingot and Michael J. Neimand, 
Assistant Attorneys General, 
Miami, f o r  .Appellee. 

DANAHY, Acting Chief Judge. 

In this appeal we are confronted by the following 

question which has been answered differently by two district 



I 

courts of appeal: 

forges the signature required, and presents them for payment, 

be convicted of dealing in stolen property, where he is also 

convicted of uttering a forged instrument based on the same 

checks? 88 812.019 and 831.02, Fla. Stat. (1989). Dixon vi- 

State, 541 So. 2d 637 (Fla. 1st DCA 1989), has answered the 

question in the affirmative. 

5th DCA 1991), jurisdiction accepted, No. 78,085 (Fla. Oct. 15, 

1991), has replied in the negative. 

the affirmative, thus aligning ourselves with the First District 

Can a defendant who steals blank checks, 

State v. Camp, 579 So. 2d 763 (Fla. 

We answer the question in 

in Dixon, an 

opinion there. 

dopt the analysis set forth in the majority 

In so doing we are in conflict with Camp 'which 

a is presently pending review.-in the Supreme Court of Florida. - 

We affim the appellant's convictions and sentences. 

CAMPBELL and HALL, JJ., Concur. 
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