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ARGUMENT 

ISSUE I 

WHETHER CASHING A STOLEN CHECK CON- 

PURSUANT TO SECTION 812.019(1)  
FLORIDA STATUTES (1989)  ? 

STITUTES DEALING I N  STOLEN PROPERTY , 

M r .  Salzman s t r o n g l y  c o n t e s t s  t h e  S t a t e ' s  a s s e r t i o n  t h a t  

r e v e r s i n g  h i s  c o n v i c t i o n s  and v a c a t i n g  h i s  c o n c u r r e n t  t h r e e  y e a r  

p r o b a t i o n a r y  terms f o r  d e a l i n g  i n  s t o l e n  p r o p e r t y  would have  n o  

p rac t i ca l  e f f e c t .  The S t a t e  appears t o  b e  a s k i n g  t h i s  c o u r t  t o  

a p p l y  t h e  " c o n c u r r e n t  s e n t e n c e  d o c t r i n e "  e x p r e s s e d  i n  J a c o b s  v.  

S t a t e ,  389 So.2d 1 0 5 4  (F la .  3d DCA 1 9 8 0 ) .  Howeverf t h e  c o n c u r r e n t  

s e n t e n c e  d o c t r i n e  c a n n o t  l o g i c a l l y  a p p l y  t o  p r o b a t i o n a r y  terms 

imposed u n d e r  F l o r i d a ' s  s e n t e n c i n g  g u i d e l i n e s .  

Leav ing  i n t a c t  M r .  S a l z m a n ' s  p r o b a t i o n a r y  terms would e x p o s e  

him t o  c o n s i d e r a b l e  p r i s o n  t i m e  f o r  two c o n v i c t i o n s  of d e a l i n g  i n  

s t o l e n  p r o p e r t y ;  o f f e n s e s  wh ich  t h e  S t a t e  c o n c e d e s  n e v e r  o c c u r r e d .  

I f  t h e  t r i a l  c o u r t  were e v e r  t o  r e v o k e  M r .  S a l z m a n ' s  p r o b a t i o n  on  

t h e  d e a l i n g  i n  s t o l e n  p r o p e r t y  c o n v i c t i o n s ,  it c o u l d  s e n t e n c e  him 

t o  fou r -and-one -ha l f -yea r s  F l o r i d a  s t a t e  p r i s o n  u n d e r  t h e  s e n t e n c -  

i n g  g u i d e l i n e s .  ( R  2 0 ) ;  F l o r i d a  R u l e s  of  C r i m i n a l  P r o c e d u r e  

3 . 7 0 1 ( d ) 1 4  and 3 . 9 8 8 ( f ) .  C o n t r a r y  t o  t h e  S t a t e ' s  a s s e r t i o n ,  

e l i m i n a t i n g  M r .  S a l z m a n ' s  e x p o s u r e  t o  s u b s t a n t i a l  p r i s o n  t i m e  f o r  

o f f e n s e s  which n e v e r  o c c u r r e d  s u b s t a n t i a l l y  a f f e c t s  h i s  s e n t e n c e .  

F u r t h e r m o r e ,  p r o p e r l y  e l i m i n a t i n g  t h e  f o r t y - t w o  g u i d e l i n e  

s c o r e s h e e t  p o i n t s  f o r  M r .  S a l z m a n ' s  two c o n v i c t i o n s  f o r  d e a l i n g  i n  

s t o l e n  p r o p e r t y  place him i n  t h e  n e x t  lower g u i d e l i n e  c e l l  f o r  a n y  
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f u t u r e  r e v o c a t i o n  of h i s  c o n c u r r e n t  p r o b a t i o n  on t h e  r e m a i n i n g  

0 c o n v i c t i o n s .  ( R  2 0 ) ;  F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e  

3 . 9 8 8 ( f )  .' 
I n  Foodwin V .  S t a t e  , 593 So.2d 211  (F la .  1992)  , t h i s  c o u r t  

r e c e n t l y  h e l d  a n  appeal of a n  i n v o l u n t a r y  commitment d i d  n o t  become 

moot when t h e  i n d i v i d u a l  was r e l e a s e d  from t h e  o r i g i n a l  commitment.  

T h i s  c o u r t  b a s e d  i t s  h o l d i n g  upon t h e  " co l l a t e ra l  l e g a l  c o n s e -  

quence"  of a p o t e n t i a l  HRS l i e n  on t h e  i n d i v i d u a l ' s  p r o p e r t y .  

Foodwin, 593 So.2d a t  214. I n  t h e  i n s t a n t  case, M r .  S a l z m a n ' s  

e x p o s u r e  t o  a s u b s t a n t i a l  term of impr isonment  is u n d o u b t e d l y  s u c h  

a c o l l a t e r a l  l ega l  c o n s e q u e n c e .  

The c o n c u r r e n t  s e n t e n c e  d o c t r i n e ' s  c o n t i n u i n g  v i a b i l i t y  is 

q u e s t i o n a b l e ,  a t  b e s t ,  u n d e r  F l o r i d a ' s  s e n t e n c i n g  g u i d e l i n e s .  m, 
U D t a f  - raf f t v.  S t a t e  , 499 So.2d 33 ,  3 4  ( F l a .  1st DCA 1 9 8 6 ) .  

A l though  t h e  t r i a l  c o u r t  w i t h h e l d  a d j u d i c a t i o n  on b o t h  M r .  

S a l z m a n ' s  d e a l i n g  i n  s t o l e n  p r o p e r t y  c h a r g e s ,  t h e y  w i l l  s t i l l  sco re  

as two second  d e g r e e  f e l o n y  c o n v i c t i o n s  i n  a n y  s u b s e q u e n t  s e n t e n c -  

i n g  g u i d e l i n e  c a l c u l a t i o n .  a, Ward V .  S ta te  568 S0.2d 452, 454 

(F la .  3 rd  DCA 1990)  ( p r i o r  o f f e n s e  f o r  which a d j u d i c a t i o n  was 

w i t h h e l d  and d e f e n d a n t  p l a c e d  on p r o b a t i o n  p r o p e r l y  s c o r e d  as p r i o r  

record on s e n t e n c i n g  g u i d e l i n e  s c o r e s h e e t )  . Absen t  any  s e n t e n c e ,  

t h e  e r r o n e o u s  d e a l i n g  i n  s t o l e n  p r o p e r t y  c o n v i c t i o n s  c o u l d  s t i l l  

p r o d u c e  c o l l a t e r a l  l e g a l  c o n s e q u e n c e s  i n  t h e  form of a h i g h e r  

s e n t e n c i n g  g u i d e l i n e s  score.  T h e r e f o r e ,  t h i s  c o u r t  s h o u l d  r e v e r s e  

D e l e t i n g  t h e  two c o u n t s  of d e a l i n g  i n  s t o l e n  p r o p e r t y  would 
decrease M r .  S a l z m a n ' s  g u i d e l i n e  score from f i f t y  down t o  t w e n t y  
p o i n t s ,  p l a c i n g  him i n  t h e  n e x t  lower g u i d e l i n e  ce l l .  (R 20) 
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M r .  Salzman's  " c o n v i c t i o n s "  and v a c a t e  h i s  c o n c u r r e n t  p r o b a t i o n a r y  

terms f o r  d e a l i n g  i n  s t o l e n  p r o p e r t y .  
-. 
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